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/   

TXnmDAY,  7ANUABY  31,  1983 

Bom  B  OF  HEFKBSENTCATlVfiS. 

Committee  of  Interstate  and  Fobeion  Gommisce, 

.  The  ecminil^  mel  at  10  o'etodc  ajn.,  Hon.  Sam  Raybam  (chair- 
man) presiding. 
The  Chairman.  The  commiitee  will  come  to  order. 
We  have  under  consideration  this  momins  H.  B.  11675,  intro^ 
duced  by  Mr.  Shallenberger.  It  has  to  do  with  a  proposal  to  amend 
the  Federal  water  power  act.  A  copy  of  bul  wffl  be  made  a 
part  of  the  record. 

(H.  B.  11675  i»  as  fpUows :) 

,  [H.  E.  11675,  Seventy-second  Congress,  first  session] 

A  BILL  To  i^nend  the  J^ederiU  witter  power  act,  as  amended 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  Untied 
States  of  America  in  Congress  assembled,  That  the  Federal  water  power  act, 
as  amended,  is  amended  by  adding  after  section  20  a  new  section  as  follows : 

"Sec.  20a.  (1)  It  shall  be  unlawful  (A)  for  any  licensee  hereunder  or  for 
any  person  affiliated  with  a  license,  or  (B)  if  such  action  tends  to  cause  any 
undue  or  unreasonable  advantage,  preference,  or  prejudice  as  between  persons 
or  localities  in  intrastate  commerce  on  the  one  hand  and  interstate  or  foreign 
commerce  on  the  other  hand,  or  any  undue,  unreasonable,  or  unjust  discrim- 
ination against  interstate  or  foreign  commerce,  for  any  corporation  engaged 
in  transmitting  or  receiving  electrical  energy  across  any  State  boundary,  or 
for  any  person  affiliated  with  such  corporation,  or  for  any  person  purchasing 
power  from  any  such  licensee  or  corporation  or  from  any  person  affiliated 
tirttii  such  licensee  or  corporation  for  sale  and  distribution  or  use  in  public 
service  (hereinafter  in  this  section  referred  to  in  each  case  as  the  seller), 
to  sell  or  offer  for  sale  electrical  energy  in  one  community  at  a  rate  or  rates 
Mgher  than  the  rates  at  which  electrical  energy  is  sold  or  offered  for  sale  in 
another  community  by  the  seller  or  a  person  affiliated  with  the  seller,  unless 
there  is  a  difference  in  thfe  cost  (au  refierred  to  nnder  the  provisions  of  sub- 
division (7)  (B))  to  furnish  a  like  service  in  the  said  communities;  and  the 
rate  or  rates  in  the  community  having  the  higher  cost  shall  not  exceed  the 
rate  or  rates  for  a  like  service  in  the  community  having  the  lower  cost  by  a 
ffoter  percentage  than  the  percentage  diiFerence  in  said  cost  to  furnish  the 
tervice,  except  as  hereinafter  provided. 

"(2)  Jurisdiction  to  enforce  the  above  provision  is  hereby  conferred  upon 
the  commission  upon  the  complaint  of  any  party  aggrieved  or  upon  its  own 
ii^tifttive ;  and  to  any  such  case  the  commission  shall  have  power  to  prescribe 
the  rate  or  rates  thereafter  to  be  charged,  in  stich  mantier  as,  in  its  Judgment, 
will  remove  such  advantage,  preference,  prejudice,  or  discrimination.  The 
administration  of  the  provisions  of  this  section,  so  far  as  applicable,  shall  be 
according  to  the  procedure  and  practice  in  fixing  and  regulating  the  rates, 
duurges,  and  practices  of  railroad  companies  as  provided  in  the  Act  to  regulate 
commerce,  «pprored  February  4,  1887,  as  amended,  and  that  the  parties  sub- 
ject to  such  regulation  shall  have  the  same  rights  of  hearing,  def^ise,  and  re^ 
view  as  said  companies  in  such  cases. 
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"(3)  Wheu  the  seller  or  any  person  affiliated  with  the  seller  may  his  ex- 
peri^acing  in  any  commnnity  the  competition  of  a  municipal  corporation  en- 
ga^  in  selUng  electrical  energy  to  the  public  at  rates  insufficient  to  tully 
reimburse  said  municipal  corporation  for  the  cost  (as  defined  in  sub(^\'islon 
(7)  (C) )  to  deliver  the  electrical  energy  so  sold,  the  rate  or  rates  at  whi^  the 
aeUer  or  person  affiliated  with  the  seller  is  selling  or  offering  for  sale  «ectrical 
miergy  to  the  pnblic  in  that  community  shall  not  be  taten  into  consideration 
in  determining  the  lawfulness  or  unlawfulness,  under  the  provisions  of  this 
section,  of  rates  charged  elsewhere.         —  -  ,  . 

••(4)  The  act  of  selling  or  offering  for  sale  electrical  energy  at  different  rates 
f©r  me  service  shall  be  deemed  to  be  prima  facie  evidence  of  a  violation  ot 
this  section ;  and  the  burden  of  proof  shall  be  upon  tlie  seller  to  prove  when 
rates  are  different  in  two  different  localities  that  such  a  difference  does  not 
tend  to  unduly  prejudice  or  unjustly  burden  interstate  conmieree,  and  to 
prove  the  actual  difference  and  the  percentage  difference  in  cost  which  it  may 
allege  exists  in  furnishing  a  like  electrical  service  in  different  communities  and 
to^ow  that  a  rnte  offered  or  charged  in  competition  with  a  ^uuicipaJl  corpora- 
tion  should  not  be  taken  into  consideration  in  determining  ^'^^  j«™  o^pr  J 
unlawfulness,  under  the  provlsloiis  of  this  section  of  rates  charged  elsewhere 

-(6)  It  shall  be  unla^vful  for  any  person  described  subdivision  (1)  to  sell 
all  or  any  part  of  this  property  used  and  useful  in  the  l^"si^^^«* 
electrical  energy  to  the  public  except  at  a  price  to  a  pur^awr  an^^^ 
terms  and  conditions  approved  by  the  commission;  but  the  prtee  at  which  sucn 
DroDertv  in  any  State  may  be  sold  shall  not  be  less  than  the  value  of  that 
pSv  properh  allocatecf  from  the  aggregate  total  value  of  the  property  of 
t^e^seller  in  that  State  returned  by  it  for  rate-makmg  purp^  s?aS  a^^S 
aeencv  if  any.  having  jurisdiction  over  its  rates ;  and  If  nO  »kA  State  agency 
pffsta  then  fro^  the  aWwte  total  book  value  of  the  property  of  the  seller 
to  ttat  Stete    N^^^  be  approved  by  the  commission  except  after 

?finmng  thai  s^ch  sale  will  not  have  the  effect  of  permitting  an  eva^  of  the 
provSs  of  this  act ;  and  any  such  sale  which  resttlte  In  an  etaskm  of  the 

^%T!Ly' ^e' case  of  a  corporation,  any  dilator  or  officer 
tiiei^f  o?  anT^i^^r,  trustee,  lessee,  agent,  or  person  acting  for  or  employed 
bf^h  corporation,  who,  alone  or  with  any  other  person  or  corporation,  sb^ 
w^imillv  do  or  cause  to  be  done  or  shall  knowingly  suffer  or  permit  to  he 
done  any  ac^Mt^.  or  tt^  prohibited  by  this  section  or  declared  to  be 
SStoivIS  or  whTS  Si  abet  therein,  shall  be  deem^  gu  Ity  of  a  misde- 
^W^'and  shall,  upon  conviction  thereof,  be  fined  not  less  than  $1,000  UOT 
S^^t^ian  $5  000  or  imprisoned  for  a  term  of  not  less  than  six  ™>nths  nw^ 
mZl  tC  twoTears,  or'^both.  such  fine  lujd  ftnPT^ent,  ^id^!^^^^^ 
viohition  continues  beyond  thirty  days  ah^  be  dMMi  a  sepeirate  offense. 
•*C7^  For  the  purposes  of  this  section —  ^4.»,i«  »hitf>h 

-A)  The  word  'community '  shall  be  construed  to  be  any  area  wjtotow^ 
tiie  rates  of  tie  ^ller  are  the  same  to  all  consumers  fOr  a  Uto  «lM»  of  el«!lrf€rt 

3p^"Ko;^;^^^ 

Sro^riv  aS^fronfSe  SS^e  toSfvalue  of  the  property  of  the  seller 
Td'^SsSJ^nater^th  returned  for  rate  ma^^'^g  P^^«  ^ 

?he  Ita'tra^ncy'Sf  any,  having  S 
which  said  community  is  located,  or  «r<>™        ^fJ^J?  ^  ^ 

Tm )  lorexp^tedT^tton  <«.  that  part  of  the  investment  and  property 
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the  several  parts  and  elements  of  its  said  property  used  in  furnishing  electrical 
energy  to  the  public. 

"(E)  'Person'  means  any  individual,  private  corporation,  partnership,  or 
association. 

"  (F)  Two  or  more  persons  shall  be  deemed  to  be  affiliated  if  they  are 
members  of  a  group,  composed  of  a  parent  and  its  subsidiaries  and  of  other 
corporations,  of  which  each  member  except  the  said  parent  is  a  subsidiary 
of  some  otber  member  of  the  group. 

"  (O)  '  Parent '  means  any  person  or  group  of  persons  controlling  one  or 
more  corporations  or  the  operations  or  management  thereof,  whether  by  owner- 
ship or  control  of  stock,  or  by  interlocking  directorates,  or  otherwise.  The 
ownership  or  contrid  by  any  such  person  or  group  of  persons  of  15  per  cent 
or  more  of  the  stock  of  any  c<»rporation  shall  be  prima  f^cie  evidence  of  the 
control  of  such  corporation  and  of  its  operations  or  management  by  such 
person  or  group  of  persons.  A  corporation  to  which  such  person  or  group  of 
persons  sustains  the  relationship  of  parent  is  herein  termed  a  '  subsidiary ' 
0f  sudi  person  or  group  of  person^.*' 

Sec.  2.  If  any  provision  of  this  act  or  the  application  thereof  to  any  person 
or  circumstances  is  held  invalid,  the  remainder  of  the  act  and  the  application 
of  such  provisions  to  other  persons  or  circumstances  shall  not  be  affected 
tiiereby. 

The  Chairman.  The  committee  has  before  it  a  report  from  the 
Federal  Power  Commission  and  I  will  ask  the  clerk  of  the  com- 
mittee to  read  it. 

(The  clerk  of  the  committee  read  the  report  above  referred  to 
as  follows :) 

FEDOtAL  PowB  Commission, 
WasMngtoti^  January  28,  19SS. 

Hon.  Sam  Rayburn, 
Chairman  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives. 

Mt  Deab  Mb.  Chairman  :  Pursuant  to  letter  from  Representative  Shallen- 
berger  relative  to  H.  R.  11675,  introduced  to  amend  the  Federal  water  powtf 

act,  and  a  letter  from  Senator  Norris  in  regard  to  S.  4496,  covering  the  same 
subject,  and  requesting  conference  by  the  commission  with  Messrs.  Allison  R. 
Williams  and  Charles  D.  Drayton,  in  regard  thereto,  and  for  a  commission 
report  on  this  bill,  we  have  tiie  bonnnr  to  advise: 

Several  conferences  have  been  had  with  Messrs.  Williams  and  Drayton,  in 
the  course  of  which  the  commission  was  advised  that  the  committee  desired 
chiefly  an  expression  of  opinion  as  to  the  general  purpose  and  objective  of 
the  bill  but  would  not  expect  a  detailed  or  critical  study  of  the  machinery  of 
the  bill,  nor  of  any  constitutional  questions  wld<^  may  be  involved,  as  these 
matters  had  already  been  given  careful  consideration  by  the  committee  or  those 
who  are  advising  with  the  committee  in  regard  to  this  proposed  legislation. 
fHierefore,  we  are  for  the  present  only  making  general  comment  on  the  main 
purpose  of  thia  proposed  leglsla^on,  bot  would  be  gted  to  assist  tbe  cottmtttsea 
in  its  hearing  or  otherwise  la  snc^  fnrtlier  study  and  snn^ertkms  as  tibe  com- 
mittee may  deem  desirable. 

The  purpose  of  this  bill  is  clearly  to  prevent  unfair  and  destructive  competi- 
tion through  discriminatory  rates  between  privately  owned  electric  utility  cwn- 
panles  and  municipal  plants  and  with  this  general  puri)ose  the  commission  is 
in  thorough  and  unanimous  agreement  and  is  of  the  opinion  that  such  destruc- 
tive rate  practices  should  be  prevented  in  the  public  interest  and  that  the  pro- 
posed legislation,  in  its  puri>ose,  is  in  complete  harmony  with,  and  an  attempt 
to  make  more  ^lOetive,  the  exi^pessed  intent  ol  thei  first  soitence  of  section  20 
of  the  Federal  water  power  act,  as  follows : 

"  Sec.  20.  That  when  said  power  or  any  part  thereof  shall  enter  into  inter- 
state or  foreign  commerce  the  rates  charged  and  the  service  rendered  by  any 
sodi  Uc^isee,  or  by  any  subsidiary  corporation,  tbe  stock  of  wlilch  is  owned 
or  controlled  directly  or  indirectly  by  such  licensee,  or  by  uiy  person,  cor- 
poration, or  association  purchasing  i)Ower  from  such  licensee  for  sale  and 
distribution  or  use  in  public  service,  shall  be  reasonable,  nondiscriminatory, 
and  just  to  the  customer,  and  all  unreasonable  discriminatory  and  unjust  rates 
or  services  aire  hereby  proHIMled  and  declated  to  be  unlawfol  *  * 
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The  proposed  bill  woxHd  add  to  the  authority  given  in  sectioM  1»  and 
of  the  Federal  water  power  act  by  the  prorisiOTis  ci  sntMseetloii  2  en  page 
starting  at  line  20,  the  foUowing  jnriadlcCion :   

-  <2)  Jurisdiction  to  enforce  the  above  provision  is  hereby  conferred  upon 
m  commission  upon  the  complaint  of  any  party  aggrieved  or  upon  Jtsajj^ 
i^ilative;  and  in  any  such  case  the  commission  shall  have  power  ^  I^^^^^ 
Se  rate  or  rates  thmafter  to  be  duurged,  in  such  manner  as,  in  its  JvOffMnt, 
will  remove  such  advantage,  preference,  prejudice,  or  discrimination. 

This  broad  vesting  of  jurisdiction  in  the  commission,  taken  together  wim 
other  provisions  in  the  bUl,  would  seem  to  clearly  extend  and  enlarge  the 
present  jurisdicUon  of  the  cotmbI^ob  so  as  to  Include  power  companies  other 
OMii  Ucensees  or  customers  of  licensees,  as  is  provided  in  the  present  act.  Such 
CSKt^sion  of  jurisdiction  is,  of  course,  a  matter  for  determination  by  your 
committee  and  by  Congress  and  we  assume  that  either  a  detailed  study  has 
been  made  or  will  be  made  as  to  the  machinery  and  specific  Pfo^^^^^^^l^ 
act  which  would  be  alfoeted  by  tMs  amendment,  hi  order  to  insure  hairmony 
between  the  act  and  the  proposed  amendments.  In  passing,  it  is  to  be  observed 
KThe  placing  of  the  burden  of  proof  (as  provided  in  subsection  4)  seems 
to  be  hichlv  desirable  in  the  cases  given. 

^e  comLSsion  desires  to  reitwate  its  <»liiion  that  destructive  rate  wars 
helmen  nrivate  companies  and  municipal  plants  should  be  prevented  by  tne 
SSwlated  or  other  appropriate  legislation,  and  stands  ready  to  ^rve  yw 
SmSttee  in  any  way  it  possibly  can  toward  the  furthera^  of  this  purpose. 
Yours  very  cordially,  ^  o3^^  GMrmm. 

The  Chairman.  Mr.  Shallenberger,  as  iJie  author  of  tiie  bill,  do 
you  wish  to  make  a  statement?  _^    ^  .  _^ 

Mr.  Shallenberger.  Just  a  brief  stat^ent,  Mr.  Qiairman.  llie 
history  of  this  bill  is  that  AUison  R.  Williams,  who  is  here  with  his 
associates,  drafted  the  bill.  His  father.  Senator  Waiiams,  had  ad- 
dressed  a  letter  to  the  Speaker  asking  him  to  see  that  this  bill  was 
brought  to  the  atlMiliott  txf  Congress.  The  Speaker  referred  Senator 
Williams's  letter  to  me.  As  a  member  of  the  committee  I  introduced 
it,  as  I  am  in  favor  of  the  purposes  and  principles  of  the  bill. 

Just  briefly,  I  to  state  to  the  committee  that  it  seeks,  as  i 
interpret  it,  to  put  into  Federal  practice  the  same  principles  of  law  to 
prey^t  destructive  competition  that  we  now  have  m  a  number  of 
^tes.  This  bill  attempts  to  apply  the  same  principle  to  the  sale 
of  ekdyic  poww  iikintefsli^  omuierce  and  therefore  comes  before 
our  committee. 

I  just  want  to  read  to  the  committee  this  language,  and  then  I  am 
going  to  turn  the  presentation  of  the  matter  over  to  Mr.  Williams 
and  his  aaaociates.   The  bill  provides  that  it  shall  be  unlawful— 

to  or  offer  for  sale  electrical  energy  in  one  community  at  a  rate  or  rates 
higher  than  the  rates  at  which  electrical  energy  is  sold  or  offered  for  sale  in 
another  community  by  the  seller  or  a  person  affiliated  with  the  seller,  unless 
there  is  a  difference  in  the  cost  (as  referred  to  under  the  provisions  of  sah- 
dlTlsioii  (7)  (B) )  to  fanrish  a  like  service  in  the  said  communities ;  and  the 
rate  or  rates  in  the  community  having  the  higher  cost  shall  not  exceed  the 
rate  or  rates  for  a,  like  service  in  the  community  having  the  lower  cost  by  a 
greater  percentage  than  the  percentage  difference  in  said  cost  to  furnish  the 
service,  except  as  heie^tatfter  proridiBd. 

(2)  Jurisdiction  to  enforce  the  above  provision  is  hereby  conferred  upon  the 
commission  upon  tlie  CfMB^laiut  of  aftjr  party  aggrieved  or  upon  its  own  initi- 
ative;  ♦   *  ♦ 

That  is  the  sole  purpose  of  the  bill,  Mr.  Chairman.  It  has  been 
introduced  because  of  experiences  that  they  have  had  in  a  number 
of  States.  Senator  Norris  has  introduced  a  similar  bill  in  the  Sen- 
ate. Some  of  these  larger  power  corporations  have  sought  to 
destroy  the  competition  of  local  power  companies,  some  of  them 
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municipally  owned,  by  making  an  unfair  rate.  This  bill  seds  to 
correct  that  kind  of  situation. 

Mr.  GrABw.  Boes  this  biU  ^empt  munic^pallf  owned  power 
plants  ? 

Mr.  Shallenkbiboes.  No;  it  does  not  ex^pt  th^n.  It  does  not 
«eek  to  classify  any  power  company.  It  apphes  generally. 

Mr.  Garber.  What  is  your  sug^tstion  with  regard  to  the  advisa- 
bility of  such  exemption,  where  the  peofde  own  the  plant  and  are 
operating  it  purely  for  the  public  interest  and  not  for  profit  ? 

Mr.  Shallenberger.  Mr.  Garber,  I  do  not  know  what  you  have 
in  mind  as  to  the  matter  of  exemption.  But  I  do  not  think  this 
bill  would  affect  adversely  any  municipally  owned  plant.  It  would 
really  prevent  large  power  companies  from  competing  unfairly 
against  municipal  plants  by  making  a  lower  rate  than  the  local  plant 
finds  necessary  to  sustain  itself. 

Mr.  Garber.  The  reason  for  my  inquiry  is  this:  In  the  district 
which  I  represent  there  is  a  city  of  about  15,000  population  that 
owns  and  operates  its  own  plant.  It  has  been  doing  it  successfully 
for  years,  at  a  profit  to  the  city.  The  revenues  are  turned  in  to 
the  city.  I  was  wondering  wh^her  this  would  interfere  with  that 
kind  of  operation? 

Mr,  Drayton.  May  I  say,  there  is  nothing  to  interfere  with  that 
ri^t  on  the  pjart  of  the  municipality?  In  fact,  this  bill  is  directed 
to  that  Yerj  situation  for  the  purpose  of  protecting  a  municipality 
conducting  its  business  in  that  way. 

Mr.  BMAMJumBBBmu  Me,  Chalwnan,  that  is  all  I  care  to  say  at 
this  time. 

The  Chairman.  I  see  that  Mr.  Williams  is  here;  ulso  chair- 
man of  the  Federal  Power  Commissioii.  Whidi  of  these  gentlemen 
would  like  to  make  the  first  statement  ? 

Mr.  Williams.  That  is  entirely  immaterial  to  us,  Mr.  Chairman. 
I  might  say  that  I  asked  Mr.  Byan,  gene^  oouo^  to  the  Federal 
Power  Commission,  where  they  wanted  to  come  in,  and  he  said  that 
it  did  not  make  much  difference,  but  he  would  rather  oome  in  sdter 
a  good  deal  of  the  argument  had  been  had. 

The  Chairman.  Probably  they  would  rather  have  your  state- 
ment first,  as  you  are  the  proponents  of  the  bilL  Wo  wll  |»?Qqeed 
and  hear  Mr.  Williams  at  this  time. 

STATEMENT  OF  ALLXSON  R.  WILLIAMS,  OF  MISSISSIPPI,  CON- 
SULTING EN6INEEE;  PRESENT  RESIDENCE  2239  Q  STREET  NW.. 
WASHINGTON,  D.  C,  AND  ATLANTA,  GA. 

Mr.  Williams.  Mr.  Chairman  and  gentlemen,  the  evident  purpose 
of  the  bill  is  to  give  a  fair  protection  against  destructive  rate  wars 
to  electric  enterprises  by  declaring  unlawful  a  rate  system  having 
certain  characteristics  as  described  in  the  bill.  When  the  electric 
rates  of  a  private  electric  utility  are  based  upon  a  property  valua- 
tion in  which  there  is  no  inflation,  there  is,  and  can  be,  no  incentive 
ior  the  consknction  of  a  municipal  electric  enterprise;  but  when 
people  organised  into  municipal  corporations  are  convinced  that 
they  are  paying  elec^e  rates  based  on  grossly  inflated  valuations, 
they  should  have  the  right  to  reMeve  themselves  from  excessive 
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diftifes  by  ci^atiiig  lor  liieiiiselTes  a  municipal  electric  system  and 
the  risht  to  operate  the  same  under  faur  competitive  conditions. 
Hie  bill  undertiikiaB  to  provide  tint  tiiese  coBip^tive  conditions 
shall  be  fair. 

Tbb  bill  makes  it  unlawful  for  a  private  electric  utility  subject 
to  the  jurisdiction  of  the  commission  to  maintain  a  ^fstem  of  rates 
under  which  it  offers  in  any  municipal  territory  in  wnich  a  munici- 
pal electric  enterprise  may  operate,  rates  below  the  municipal  rates 
therein  unless — 

(1)  The  rates  of  the  private  electric  utility  are  either — 

(a)  Uniform  in  all  communities  jserved  by  it,  including  said 
municipality,  or 

(b)  Higher  in  one  community  than  in  another  served  by  it  by 
no  greater  percentage  than  the  percentage  difference  in  the  cost 
to  deliver  a  like  electric  service  in  the  two  communities,  or — 
unless — 

(2)  The  municipal  rates  are  liOt  high  enough  to  reimburse  the 
municipal  corporation  for  all  its  cost  of  operation  and  maintenance, 
the  interest  charges  on  its  municipal  investment  represented  by  tiiat 
part  of  its  property  used  to  deliver  to  its  consumers  their  require- 
ments of  electrical  energy,  plus  a  reasonable  charge  for  expected 
depreciation,  and  are  no*  high  enough  to  produce  in  addition,  for 
the  nmuiieipal  empe^ttHdoti,  a  profit  equal  to  tlie  amomit  that  would 
be  paid  i«s  tloiB  «B  ^mid  ptit  «f  #ie  nnimc^  deetrie  prope^ 
if  it  were  privately  owned. 

I  wght  say  riglit  tit  ^lis  poiitt,  l^at  ^  reqcdrement  of  a  profit 
equal  to  said  taxes  is  as  you  can  see,  to  keep  the  municipality  from 
turning  the  taMes  right  around  and  competing  unfairly  by  using 
•Hl^r  taxing  power  against  the  private  company. 

When  any  one  of  these  three  rate  conditions  exist  it  is  not  unlaw- 
ful under  the  bill  for  the  said  private  electric  utility  to  offer  rates 
b^w  said  municipal  rates;  but  when  no  one  of  said  three  rate 
concdtions  exists  the  offering  of  said  rates  is  declared  unlawful. 
The  provisions  of  the  bill  are  equitable  both  for  the  municipality 
and  also  for  any  said  private  electric  utility. 

There  can  be  no  fair  objection  to  the  passage  of  the  bill  either  by 
municipalities  or  private  electric  utilities.  Objection,  if  any,  can 
only  come  from  private  electric  utilities  which  are  earning  the  al- 
lowed annual  percentage  rate  of  return  upon  inflated  valuations 
returned  to  the  State  regulatory  agency  for  rate-making  purposes; 
and  which  are  desirous  of  preventing  a  practical  demonstration  by 
others,  under  fair  conditions,  that  a  resonable  return  on  true  mvest- 
ment  can  be  earned  at  substantially  lower  rates. 

Private  electric  utilities  who  oppose  municipal  op«rati<m  of  an 
electric  utility  base  their  argumei^  upon  th^  claim  that  they  can 
operate  an  electric  utility  at  rates  which  will  yield  to  them  a  reason- 
able return  upon  the  fair  value  of  th«r  property  but  at  the  same 
time  rates  under  which  no  mumcipality  could  earn  its  fixed  charges 
if,  in  the  munidpal  costs,  a  fair  diarge  for  depreciation  and  a  fair 
diaige  m  lieu  of  taxes  ave  included.  The  bill  provides  that  before 
it  naH  give  any  protection  to  a  municipality  from  the  um^dr  com- 
petilioii  of  a  pnv&te  electric  utility  the  municipal  rates  must  be 
€aiou^  to  yield  all  municipal  operating,  audntenanoe,  and 
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fixed  charges  on  that  proportion  of  the  ininiici|Mil  electric  property 
lided  to  deliver  the  eliBctric  service,  and  in  addition  a  reasonable 
depreciation  charge  and  a  further  sum  equal  to  taxes  to  which  its 
said  property  would  be  subject  if  privately  owned.  If  the  munici- 
pal rates  are  not  high  enough  to  accomplish  this  result,  the  private 
electric  utility  may  meet  the  situation  by  a  rate  war  as  if  this  bill 
had  not  been  enacted  into  law. 

Thus  the  bill,  while  protecting  municipalities,  gives  a  reasonable 
and  practical  protection  to  private  electrical  utilities  against  unfair 
municipal  competition  in  that  it  leaves  it  open  to  the  private  elec- 
trical utility  to  engage  in  a  rate  war  with  the  municipal  electrical 
uility  so  long  as  the  municipality  may  sell  electricity  at  prices  which 
will  not  yield  to  the  municipality  a  net  profit  equal  to  the  taxes  to 
which  its  said  property  would  be  subject  if  privately  owned.  Thus 
the  bill  meets  squarely  the  objections  which  large  private  electric 
utilities  have  urged  against  municipal  ownership  and  operation  of 
electric  utilities,  viz.,  that  private  electric  utilities  should  not  be 
subjected  to  the  competition  of  a  municipality  which  resorts  to  its 
power  of  taxation  to  recoup  its  losses  on  mimicipal  operation.  ^ 

What  is  the  necessity  for  the  legislaticm  embodied  m  the  bill? 
What  are  the  abuses,  actual  or  poto&tial,  against  whidt  an  effective 
rtmedy  should,  in  t^e  public  intecest.  be  provided  by  law? 

The  wwer  granted  to  Stftte^  regulatory  agencies  in  respect  of 
fixing  electric  rates  is  in  general  only  the  power  to  fix  maximum 
rates  for  electric  service.  The  large  private  electric  utilities  exer- 
cising a  de  facto  monopoly  of  supply  within  enmmous  territories 
generally  claim  the  right  and  exercise  the  power,  when  it  suits  their 
purpose,  to  make  any  rates  they  please  in  any  community  served 
by  them  not  in  excess  of  the  maximum  rates  allowed  by  State  regu- 
lator yagencies.  They  have  used  this  power  in  order  to  destroy  a 
new  municipal  electric  undertaking,  created  in  the  monopolistic 
territory,  by  the  device  of  slashing  rates  in  the  territory  of  the  new 
municipal  electric  undertaking  to  any  low  level  they  please  while 
maintaining  the  said  maximum  rates  in  the  balance  of  the  monopo- 
listic territory.  They  have  used  this  power  ruthlessly  in  an  effort 
to  kill  municipal  competition  and  to  preserve  at  all  hazards  a 
monopoly  of  electric  supply  in  the  whole  of  their  said  monopolistic 
territor3^  By  the  exercise  of  this  power  private  electric  utilities 
have  endeavored  to  frighten  all  municipalities  desirous  of  creating 
municipal  electric  systems  as  a  means  of  obtaining  relief  from  what 
they  regarded  as  exorbitant  rates  based  on  inflated  valuations  and 
from  which  they  believe  relief  can  not  be  obtained  by  any  other 
means.  By  its  exercise  they  endeavor  to  frighten  away  bankers  who, 
in  other  circumstances,  would  be  glad  to  finance  a  municipal  elec- 
tric enterprise  on  f«ir  t»rmfi.  > 

The  power  of  the  private  eleetric  utilities  to  maintain  maximum 
rates  in  a  large  inonopolistic  territory  at  all  but  one  point,  and 
at  that  point  to  reduce  rates  with  zero  as  the  limit  fm  the  purpose 
of  destroying  a  eompetingelectric  enterprise,  is  the  power  to  com- 
mit  indu^arial  sabotage,  what  the  bill  undertimes  to  db  ia  to  de- 
prive tliese  large  private  electric  utilities  of  their  claimed  ri^t 
to  exercise  that  arbitrary  and  destructive  power. 

That  the  danger  is  real*  and  that  the  ahiise  is  actual^  and  may  be 
repeated  in  every  cirtmmstance  in  which  a  municipality  may  seek 
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to  irfend  the  legitimate  interests  by  the  ccmatmetion  of  a  muniwh 
pd  ele^c  uiM&taking,  may  be  lUuslrttted  bjjr  calling  attention 
t#  K  momt  «»aqpk  c^tiM  mrase  ^  the  Mia,  adsltm 

slmcliye  power.  ^  * 

egmmple  occurred  in  the  year  1930  in  the  State  of  Georgia 
in  the  comity  dt  Criq»,  where  a  hydroelectric  plant  was  constructed 
m  Flint  Biver  by  mb  county  of  Crisp  for  the  stated  purpose  of 
liHeving  its  citizens  from  high  electric  rates  based  on  grossly  in- 
ilited  valuations  and  of  developing  that  county  industrially.  At 
tiial  time  the  county  of  Crisp  was  a  part  of  the  monopolistic  terri- 
tory of  Georgia  Power  Co.  The  county  of  Crisp  attempted  to 
acquire  the  distribution  system  of  the  Georgia  Power  Co.  in  that 
county  by  purchase.  The  power  company  refused  to  negotiate. 
Thereupon  the  county  of  Crisp  acquired  a  newly  constructed  distri- 
bution system  of  its  own  and  began  the  municipal  distribution  of 
-electrical  energy  to  the  public  in  Crisp  County  at  rates  10  per  cent 
less  than  the  maximum  rates  allowed  to  and  then  being  charged  by 
Georgia  Power  Co.  everywhere  in  its  monopolistic  territory  which 
covered  about  90  per  cent  of  the  State  of  Georgia. 

The  power  company  met  this  act  of  Crisp  County  to  serve  its  own 
citizens  by  reducing  its  rates  35  per  cent  in  Crisp  County  while 
maintaining  its  allowed  maximum  rates  in  the  balance  of  said  90 
per  cent  of  the  State  of  Georgia.  At  that  time  the  consttmpti<»t  of 
electricity  in  Crisp  County  was,  at  the  said  maximum  allowed  rates, 
about  $100,000  per  annum.  To  cut  its  rales  35  per  OMit  iti  that 
county,  viz,  to  reduce  its  gross  revMiue  ixma  thai  county  by  $35,000 
pr  annum,  meant  KtUe  or  iio4faiv  to  Uie  power  ownpany,  bacaiise 


its  gross  revMiues 


  ^  ode  ctf  Aotricity  in  Georgia  approxi- 
mated $20,000,000  p«r  aairam.  Bat  a  art  of  S5  per  cent  in  an  effOTt 
to  destroy  the  eleclaic  mAapnm  and  lite  mdit  of  Cris^  County  meant 
a  great  deal  to  ^  citiaens  of  tibst  oounty .  What  was  important  to 
tlie  power  company  was  thai  no  momiapal  electric  enterprise  should 
Mm  ^  opportimity  to  demonstrate,  under  the  same  fair  condi- 
tions wiiich  the  power  company  was  enjoying  in  the  conduct  of  a 
mon^M^  business,  that  it  was  practical  and  economically  feasible 
for  a  manicipal  electric  enterprise  to  offer  rates  much  less  than  the 
maximum  rates  allowed  to  and  being  charged  by  the  power  com- 
pany. If  such  a  d«nonstration  were  made,  new  and  important  dif- 
ficulties would  be  created  which  would  endanger  the  continued  recog- 
nition of  inflated  property  valuations  for  rate-making  purposes. 

Citizeis  of  Georgia  in  other  parts  of  the  State  learning  of  the  said 
35  per  cent  cut  in  rates  in  Crisp  County  applied  to  the  Georgia 
Public  Service  Commission  for  relief  from  the  high  rates  they  alleged 
they  were  paying  for  electricity  and  cited  the  circumstances  in  Crisp 
County.  The  Georgia  Power  Co.  sought  the  aid  of  the  courts  to 
prevent  by  injunction  said  Public  Service  Commission  from  acting 
in  the  matter  and  on  August  30, 1930,  presented  to  the  superior  court 
of  Fulton  County,  Ga.,  a  petition  asking  for  said  injunction,  in 
which  was  boldly  set  out  the  right  which  the  Georgia  Power  Co. 
claimed  viz,  the  right  without  interference  by  the  c(Mlfanon  tto 
make  any  rate  it  pleases  anywhere  in  the  State,  provided  only  tita^ 
the  rates  do  not  exceed  the  maximum  rates  allowed  by^lhe  oom^ 
mission.   The  following  quotation  from  said  petition  Idr  iii|iinction 
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sets  out  the  power  in  respect  of  rates  claimed  by  said  power  company, 
viz : 

Petitioner  avers  that  the  rates  heretofore  fixed  by  the  Georgia  Public  Service- 
Commission  applicable  to  petitioner's  business  in  Cor  dele  (the  county  seat 
of  Crisp  County,  Ga.),  are  maximum  rates  and  that  petitioner  has  the  ri^t 
without  action  by  said  Georgia  Public  Service  Commission  in  its  own  discre- 
tion to  charge  any  rate  it  pleases  not  in  excess  of  such  maximum  rate.  Under 
the  laws  of  the  State  of  Georgia  the  said  Georgia  Public  Service  Commission 
is  without  i>ower  or  authority  to  fix  any  rates  other  than  maximum  rates  and 
that  under  the  law  petitioner  has  the  right  to  fix  rates  in  its  own  busiuefld 
jnclgiiient  provided  such  rates  so  fixed  do  not  exceed  tlie  inaxImTOn  rates. 

HQUfifcioP  was  taken  by  the  Georgia  Public  Service  Commission 
HHMppre  with  the  exercise  of  said  claimed  right. 
^|Hrdoiibtful  whe^er  there  is  anything  in  the  laws  of  any  State 
wiiieh  qpecifKaliy  nuJoes  nnlawihil  the  system  of  rates  made  uniaw^ 
ful  by  me  bill.  There  is  nothing  in  the  laws  of  the  United  States 
which  specifically  makes  that  system  unlawful.  There  ought  to  be, 
in  so  far  as  the  UnHed  States  may  have  jurisdiction.  Tina  juris-* 
diction  extends  to  licensees  under  the  Federal  water  power  act  and 
to  interstate  Metric  companies.  The  people,  when  oi^ganized  into 
mimicipal  corporations^  whether  into^  municipalities  as  heretofore 
orgimised  or  into  municipal  corporations  which  may  be  hereafter 
organized  as  "  power  districts  "  pursuant  to  new  laws,  ought  to  have 
the  clear  legal  right,  when  themselves  free  from  unfair  competitive 
practices,  to  distribute  to  their  citizens,  when  empowered  to  do  so 
as  the  result  of  a  referendum,  electric  energy  free  from  the  menace 
of  the  use  of  that  power  to  destroy  their  property  and  credit  so 
boldly  claimed  by  Georgia  Power  Co.  in  the  Crisp  County  matter. 
Municipal  corporations  everywhere  ought  to  have  the  right  to  deal 
for  their  financing  with  bankers  unafraid  of  the  right  now  claimed 
by  the  large  private  utilities  to  destroy  municipal  electric  under- 
takings and  credit  by  the  device  of  ruthlessly  slashing  rates  in  a 
particular  locality  while  maintaining  rates  at  the  maximum  else- 
where until  the  credit  of  the  municipal  competitor  has  been  de- 
stroyed and  its  property  has  been  acquired  by  the  large  private  elec- 
tric utility.  Congress  is  the  only  power  able  to  give  relief  promptly 
throughout  the  territory  of  the  United  Statos.  Its  example  would 
be  a  stimulant  to  State  actions  in  taking  jurisdiction  in  circum- 
stances beyond  the  power  of  Congress. 

That  is  all,  Mr.  Chairman,  so  far  as  a  general  statement  of  the 
bill  is  concerned. 

There  is  just  one  matter  that  I  think  might  be  appropriate  to 
direct  to  the  attention  of  the  c<»nmittee.  I  would  just  like  to  read 
a  few  quotations  from  the  speech  of  Oovemor  Boosevelt  on  thQ 
electric-powQr  question  at  Pc^aniil)  Oreg.,  and  draw  some  concla- 
sions  therefrom  in  connectaoMMMiis  bul. 

As  I  see  it,  the  object  of  government  is  the  welfare  of  the  people;  The' 
liberty  of  pe<9le  to  carry  on  their  business  should  not  be  abridged  unless  tb» 
larger  interests  of  tlie  many  are  concerned.  The  interests  of  the  few  must 
yield.  It  is  the  purpose  of  government  to  see  not  only  that  the  legitimate 
interests  of  the  few  are  protected  but  that  the  welfare  and  rights  of  the  many^ 
are  conserved.  13iese  are  the  principleis^  which  wb  must  reaieiiiber  in  an^r 
consideration  of  this  questlim.  This,  I  take  it,  is  sound  government— not 
politics.    Those  are  tli^  efsent^aL  bfUflQ ,  ^tpfUfcps  Wp^Pi  whii^  gov^nuueiil 
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Then  he  goes  on  to  say  that  in  spite  of  the  fact  that  theoretically 
all  public  utilities  are  regulated  and  justly  so  in  order  that  thev 
would  have  reasonable  rates  and  good  service,  it  is  impossible  at  all 
times  simply  by  regulation  and  supervision  to  accomplish  that. 
Here  is  what  he  says : 

I  do  not  hold  with  those  who  advocate  Government  ownership  or  Government 
nitration  of  all  utilities.  I  state  to  you  categorically  that  as  a  broad  general 
flile  the  deyelopment  of  utilities  should  rmain,  with  certain  ezc^tlons,  a 
function  for  private  initiative  and  private  capital. 

But  the  exceptions  are  of  vital  importance,  local,  State,  and  National,  and  I 
believe  that  the  overwhelming  majority  of  the  people  of  this  country  agree 
with  me. 

Again  we  must  go  back  to  first  principles ;  a  utility  is  in  most  cases  a  monop- 
oly, and  it  is  by  no  means  possible  in  every  case  for  Government  to  insure  at 
all  times  from  mere  inspection,  supervision,  and  regulation,  that  the  public 
should  get  a  fair  deal— In  other  words,  to  timmt  aAeQoate  aervlee  and  reaani- 
able  rates. 

I  therefore  lay  down  the  following  principle:  That  where  a  community,  a 
city  or  county  or  a  district  is  not  satisfied  with  the  service  rendered  or  the 
rates  charged  by  the  private  utility,  it  has  the  undeniabto  rii^it  as  one  of  its 
fttnetiODS  government,  one  of  its  functions  of  home  rule,  to  set  up,  after  a 
fair  refeMiOB  iMM  1mm  taken,  its  own  gpttinwitally  owned  and  operated 


service. 

That  right  has  been  recognized  in  moat  of  tbe  States  of  tlie  Unkm.  Its 
iiMral  Twognition  hf  emnr  State  win  luurten  me  day  of  Mtnr  sevflee  and 

lower  rates. 

It  is  perfectly  clear  to  me  and  to  every  thinking  citizen  that  no  community 
which  is  sure  that  it  is  now  being  served  well  and  at  reasonaMe  rates  by  a 
nrivate  utility  company  will  tmA  to  build  or  operate  Its  own  plant. 

But  on  the  other  hand,  the  vory  fact  that  a  community  can,  by  vote  of  the 
electorate  create  a  yardstick  of  its  own,  will,  in  most  cases,  guarantee  good 
service  and  low  rates  to  its  population.  I  might  call  the  right  of  the  people  to 
l»wn  and  operate  their  own  utility  a  "birch  rod  in  the  cupboard,  to  be  taken 
Oitt  and  used  only  wbim  tiie  diild  fsts  beyond  the  p<rtnt  where  mere  scolding 
any  good.^ 


Tliere  is  no  question  but  that  any  municipality  has  the  right,  if  it 
believes  that  the  private  utility  serving  them  is  not  giving  them 
good  service  at  reasonable  rates,  to  put  up  a  municipalh -owned  and 
operated  plant  and  that  should,  and  ordinarily  would,  act  as  this 
birch  rod  in  the  cupboard.  But  when  a  private  utility  claims  the 
right  and  apparently  has  the  right,  and  exercises  the  right  to  go  m 
there  and  slash  the  rate  to  zero,  as  the  lower  limit,  then  the  birch 
rod  might  be  in  the  closet,  but  the  municipality  or  those  interested 
in  the  welfare  of  the  municipality,  so  far  as  rates  are  concerned, 
would  not  dare  use  the  birch  rod,  because  they  would  know  that 
the  utility  had  this  unfair  competitive  device  which  would  be  a 
weapon  more  formidable  than  the  birch  rod;  and  tbey  would  be 
afraid  even  to  attempt  to  use  their  birch  rod  wb«n  tiireatened 
with  the  unfair  competition  bludgeon. 

This  bill  makes  the  birch  rod  effective  and  destroys  the  bludgecm. 
I  think  that  Governor  Booseveill  realizes  this.  The  bill  makes  effec- 
tive  the  now  impot^t  birch  rod  that  Mr.  Roosevelt  i^eaks  of  in 

1/^^  regulation  has  failed  and,  after  a  referendum,  the  public 
demand  relief  under  their  undeniable  right  to  go  in  add  PlHMr^  thfiit 
own  system,  it  sJiould  be  under  fair  coinpetition. 

Mr.*^  HocH.  I  should  like  to  a^  a  question,  Mr.  Chairman.  Mr. 
Williams,  you  referred  to  a  Georgia  case.  Was  any  effort  made  in 
C^rgia  to  pass  ui  antidiscrmiiiiation  law,  or  was  any  eft>rt  made 


FEDERAL  WATER  POWBB  ACT 


to  give  the  State  commission  the  power  to  fix  minimum  rates  in  order 
to  meet  the  situation  you  referred  to  ? 

Mr.  Williams.  I  am  afraid  I  did  not  quite  understand  all  of  that. 
Tou  say  was  thei«  any  eff<»t  

Mr.  HoQH.  Did  the  State  of  Georgia  do  anything  to  reach  the 
abuse  to  which  you  referred  in  Crisp  County?  Does  the  State  of 
Georgia  have  an  antidiscriBunaiicm  law  to  prmnt  the  sale  of  power 
Ht  a  less  rate  in  one  place  than  in  another,  iaM&musm  m  cost 
considered  ? 

Mr.  Williams.  No,  sir. 

Mr.  HoGH.  Was  any  effort  made  to  pass  some  such  law? 
Mr.  Williams.  An  effort  by  the  State,  you  mean-^o  ycm  mmti 
by  the  State  legislature? 
Mr.  HocH.  £  thete  any  power  in  the  State  of  Georgia  to  anrect 

that  abuse? 

Mr.  Williams.  So  far  as  I  know  there  is  not.  If  these  is,  it  has 
not  been  exercised.  I  thought  your  question  was  whether  the  State 
made  any  effort  to  create  such  an  authority. 

Mr.  HocH.  Some  States  do  laws  to  cover  situations  of  that 
sort. 

Mr.  Williams.  Apparently,  if  they  have  the  power,  the  commis- 
sion was  ignorant  of  it,  because  they  acquiesced  in  the  abuse.  The 
matter  was  appealed  to  the  courts  and  the  Georgia  Power  Co.  asked 
for  an  injunction  in  the  first  place.  In  the  end  the  commission  took 
no  notice  of  the  abuse. 

Mr.  HocH.  Are  you  familiar  with  the  antidiscrimination  laws  of 
some  of  the  States,  for  instance  with  reference  to  the  sale  of  gasoline 
al  a  lower  mto  in  one  commimity  than  in  anoth^? 

Mr.  WtuLEAics.  Oh,  yes^  I  cb  not  tldnk  Georgia  has  that  aa  ap> 
plied  to  elecMdty* 

Mr.  HocH.  Is  there  any  reason  why  that  princt|>le  can  not  be 
Implied  to  the  sale  of  pcmmc  in  a  State?  Is  it  nitiim  its  jorisdicticm 
to  enact  a  law  similar  to  the  one  you  are  askk^  us  to  enact  here? 

Mr.  Williams.  I  think  it  would  be  very  desiraWe^  What  I  say 
is  this,  as  I  read  it  in  my  general  statement,  Congress  is  the  only 
power  able  to  give  relief  promptly  throughout  the  territory  of  tm 
United  States.  Its  examjple  would  be  a  stimulant  to  State  actions 
in  taking  jurisdiction  in  cireumstances  beywd  tfa^  power  of 
Congress. 

Now,  there  are  a  great  many  cases  where  it  would  be  really  advan^ 
tageous  to  have  both  a  Federal  law  and  a  State  law. 

Mr.  HocH.  What  I  am  asking  is  why  the  States  do  not  exhaust 
their  power  to  reach  this  problem  before  asking  the  Federal  Gov- 
ernment to  step  in?  Was  there  any  public  sentiment  in  Georgia 
for  this  kind  of  legislation  ? 

Mr.  Williams.  If  I  was  a  State  and  had  the  right  to  pass  such 
a  statute,  knowing  about  the  situation  as  I  do,  I  would  not  hesitate 
a  minute  to  do  so.  But  whether  anybody  has  ever  attempted  that, 
I  do  not  know. 

Mr.  Hoc II.  Mr.  Williams,  my  questions  are  not  in  any  sense 
antagonistic.  You  stated  what  seemed  to  be  a  very  glaring  case 
of  injustice  to  the  couuty  of  Crisp  in  Georgia.  The  point  I  am 
making  is  this:  Was  the  public  s^timent  of  the  State  concerned 
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with  that  abuse  sufficiently  to  demand  of  its  legislature  to  try  to  do 
something  to  reach  it?   If  not,  why  not? 

Mr.  Williams.  As  a  matter  of  fact,  I  was  down  there  in  Crisp 
County  and  my  idea  at  first  to  cure  this,  before  I  discussed  it  with 
some  of  the  people,  was  simply  to  come  before  the  Federal  Trade 
Commission.  I  tried  to  get  those  people  to  sign  a  petition  to  the 
Federal  Trade  Commission  asking  for  relief  from  t&it  sort  of  un- 
fair competitive  methods  on  the  ground  tiiat  it  prejudwii^y  affeoted 
interstate  commerce,  and  so  fortn. 

We  had  the  entire  sympathy  of  tibe  board,  but,  apparently,  they 
were  afraid  to  take  any  initiatiTe  in  the  matter.  1  ni«an  by  that, 
they  nwe  tirnd  dboui  it.  They  were  getting  temporary  credit  at 
the  banks,  and  they  frankly  said,  that  is,  some  of  the  members  said 
i»  me,  thaat  they  were  afraid,  if  they  did,  the  banks  wotdd  cut  off 
Aeir  credit  and  throw  them  into  bankruptcy. 

Mc.  HbooBu  Do  you  think  tiie  States  hsm  power  in  that 
they  have  not  «Kercised? 

Mr.  Williams.  I  think  that  some  of  the  power  contemplated  ia 
hm  State  could  take  jurisdiction  over  and  have  the  power  to 
correct;  yes,  I  do.  I  think  some  of  the  abuses  coming  out  of  this 
would  probably  come  under  the  jurisdiction  of  the  Federal  Govern- 
ment. Of  course,  the  Georgia  commission  at  the  present  time  has 
held  that  they  have  no  su<3i  power,  that  they  have  not  anything 
io  do  with  it. 

Mr.  HocH.  Do  you  mean  they  have  held  that  the  State  would  have 
no  power;  or  simply  that  the  legislature  has  not  passed  an  act  in 
exercise  of  the  power  ? 

Mr.  Williams.  That  is  it,  the  latter.  Of  course,  the  very  fact  that 
the  State  had  not  taken  any  action,  is  evidence,  to  my  mind,  there  is 
no  reason  why  it  could  not  be  effected  much  more  miickijr  and  more 
efficiently  by  the  Federal  Government  in  most  ol.  the  points  so  far 
as  a  remedy  is  concerned.  These  are  rsaaons  why  I  wwld  adTOcate 
the  Federal  Government  tddng  jurisdietiiin. 

Mr.  Shaujbnbesoeb.  The  f set  that  some  of  the  greatest  of  enders 
along  this  line  are  interstate  corporations,  opwrating  in  States  ont«« 
side  of  the  oae  wkme  lkf^  are  applying  this  pressure,  is  one  reason 
why  the  Federal  j^Meris needed  to  reach  them;  is  not  that  correct? 

Mr.  WnubUKS.  As  a  matter  of  faet  all  of  them  that  I  know  of, 
who  in  my  opinion  wonld  Uiko  that  sort  of  a<^ion,  are  interstate 
eonmanieei. 

Mr.  Shaimnberger.  I  know  that  in  Nebraska  we  have  a  law  simi- 
lar to  the  one  Mr,  Hodi  has  referred  to,  and  we  could  reach  this 
abuse  peiliaps  in  many  cases  by  State  action.  But  I  think  th^e 
m^it  be  cases  idme  we  would  require  Federal  authority. 

TBb,  Williams.  Yes.  Take  this  very  company  in  Georgia.  Of 
oonrse,  they  m»  teiying  and  selling  and  transmitting  across  State 
Ihies. 

Mr.  BuRTNESS.  It  is  not  a  question  as  to  whether  the  company 
sells  in  any  particular  State,  is  it?  It  is  a  question  whether  the 
business  that  is  actually  being  conducted  at  that  particular  place 
is  interstate  in  its  nature  or  intrastate.  For  instance,  in  this  glaring 
case  to  which  you  have  referred,  was  that  actually  an  interstate 
iKiASA^tion  or  was  it  an  intrastate  transaction  ? 
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Mr.  Williams.  I  think  for  taxing  purposes,  for  instance,  the  State 
would  have  a  perfect  right  to  tax  the  gross  sales;  in  that  sense  it 
would  be  intrastate  business ;  that  is,  where  it  was  retail  distribution. 

Mr.  BnRTNESs.  Where  is  the  power  produced  in  this  particular 
case  in  Georgia? 

Mr.  Williams.  Why,  nobody  knows;  all  over  the  country.  Mo- 
bod}^  could  tell  that. 
The  Chairman.  Why  couldn't  thej? 

Mr.  Williams.  Well,  beOause  Jtm  jtist  have  an  impossible^  intricate 
problem  to  determine  the  fkm  of  current;  that  is,  to  determine  where 
e^iM^nt  at  any  partictilaj^  pc^nt  came  fucsn.  It  is  an  interconnected 
system  and  tiiere  are  so  many  generating  or  producing  points. 

Mr.  BtdtTNiiss^  In  vaiious  States? 

Mr.  WnuAMS.  Yes,  sdr. 

Mr.  Beck.  Isn't  it  quite  clear  in  the  case  to  which  yon  referred 
in  Crisp  County,  whether  or  not  the  electrical  energy  comes  across 
State  lines  or  is  generated  within  the  State? 

Mr.  Williams.  I  do  not  think  so,  sir. 

Mr.  Beck.  You  do  not  think  so? 

Mr.  Williams.  No,  sir. 

Mr.  Beck.  Do  you  mean  to  say  upon  inquiry  it  could  not  be  ascer- 
tained whether  the  consumers  in  Crisp  County  get  electricity  gen- 
erated within  the  borders  of  Georgia  or  whether  they  get  their  elec- 
trical energy  from  some  power  plant  in  another  State? 

The  Chairman.  Is  it  not  true  that  this  company  that  furnishes 
this  power  down  there  is  a  company  that  covers  three  or  four  States  ? 

Mr.  Williams.  Yes,  sir.  I  was  just  going  to  say  this.  One  day 
it  would  come  from  Alabama  and  the  next  day  it  might  come  from 
North  Carolina.  The  next  day  it  might  be  right  in  the  State  of 
Georgia.  In  other  words,  it  is  shifting  all  the  time,  depending  on 
load  centers  and  dispatchers'  orders,  and  so  on.  In  other  words, 
you  might  as  well  ask  me  whether  a  train  that  pulls  up  in  the  Union 
ptation  was  made  up  locally,  out  here  in  Maryland,  or  whether  it 
came  from  New  YoA.  It  might  have  come  from  New  York  or  it 
mk;ht  have  come  from  Chicago ;  it  de^nds. 

Mr.  Beck.  In  determining  Hke  domain  of  Federal  power,  there  has 
never  been  any  diffienlfy  GUt  <^  part  of  the  courts  in  determining 
whether  the  train  is  opmting  Interstate  or  whethfiur  it  is  operating 
intrastate. 

Mr.  WiLLiAics.  No;  because  it  is  easier  to  tell  that  as  to  trains. 
The  point  I  am  making  is — I  probably  did  not  make  it  clear — as  a 
matter  of  fact  trains  would  be  c<»ning  from  several  States  and  at 
different  times  and  it  would  depend  on  which  train  you  were  talking 
about  and  which  particukir  time  on  the  schedule.  I  just  gave  that 
as  an  illustrative  analogy  as  to  the  various  sources. 

Mr.  BtTBTmess.  In  any  event  it  is  your  contention  that  under  the 
facts  here,  some  of  the  power  sold  in  Crisp  County,  Ga.,  was  gen- 
erated in  other  States? 

Mr.  Williams.  There  is  no  question  about  that,  sir. 

Mr.  BuBTNESs.  So  that  would  make  it  an  interstate  or  a  Federal 
problem  ? 

Mr.  Williams.  Yes;  a  part  of  the  time.  In  other  words,  the 
Georgia  Power  Co.  is  generating  far  below  the  amount  of  current 
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that  they  are  using  on  their  interconnected  network  system  and  on 
that  interconnected  network  system  there  are  embraced  generating 
points  outside  the  State.  It  would  be  a  pretty  complicated  sort  ot 
metering  problem. 

Mr.  BuRTNEss.  They  do  generate  some  power  in  Georgia? 

Mr.  Williams.  Yes;  surely. 

Mr.  BuRTNESs.  But  they  sell  energy  in  Georgia  generated  else- 
where, as  well? 

Mr.  Williams.  Yes;  in  other  words,  it  is  commingled. 

Mr.  Cooper.  Mr.  Williams,  do  you  know  how  far  electrical  energy 
can  be  transmitted  from  the  place  it  is  generated  to  the  consomphon 
point?   How  far  can  it  be  carried? 

Mr.  Williams.  It  dep^ds  cm  your  viewpoint,  on  how  you  define 
"  trani^iitted."  By  relaying  it,  through  what  people  ordinarily  call 
superpower  semes,  you  conm  transmit  it  almost  an  indefinite  dis- 
luiee;  axomid  the  wwld,  to  any  point  that  is  connected  on  the  sys- 
tem. Ton  generate  at  one  point  and  you  transmit  to  another  point 
and  thNi  at  that  point  you  lym  mne  ome  g^ierating  stations  and 
you  transmit  it  on  further.  •  o 

Mr.  CooPBB.  Of  course,  there  are  what  they  call  booster  stations  i 

Mr.  Williams.  Yes. 

Mr.  Cooper.  There  is  one  central  point  of  generation  f 
Jlr.  Williams.  Yes. 

Mr.  Cooper.  I  had  heard  that  it  is  pretty  difficult  to  carry  it  over 
fL  hundred  miles.    Perhaps  I  am  mistaken  about  that. 

Mr.  WiixiAMS.  They  have  direct  lines,  I  think  there  are  some 
direct  lines  around  250  miles,  straight  direct  lines,  high-tension  lines. 

Mr.  Cooper.  Straight  direct  lines  of  250  miles? 

Mr.  Williams.  I  do  not  mean  by  straight  that  they  would  not 
vary,  but  without  any  intermediate  stations  along  the  way.  In 
other  words,  the  actual  capacity  due  to  the  partkmlar  set-up  would 
be  known  to  be  carried  250  miles.  ^  > 

Mr.  Nelson.  I  should  like  to  ask  a  question,  Mr.  Chairman.  Mr. 
Williams,  I  did  not  understand  your  reply  to  Congressman  Hoch. 
Why  do  you  not  go  to  the  l(^slature  of  the  State  of  G6<»;^  for  the 
remedy  you  are  seeking?   Wiy  do  you  come  here ? 

Mr.  Williams.  I  think  that  the  ^prcipotiikm  m  the  first  place  is  a 
pneral  national  problem  and  it  Mmcm  oempamAi  who  operito  in 
se^end  States* 

Mr.  NxLsoN.  Are  you  interested  in  the  national  jdtuati<^  j^nm^y 
or  in  this  particular  Georgia  situation?  .     ,  • 

Mr.  Williams.  I  am  interested  primarily  in  the  national  situation. 
Mr.  Nelson.  Bather  than  in  the  particular  situation  in  Georgia? 
Mr.  WiLUAMa.  lit^  Abm  m  Ibe  jwwrti^Hite  situation  that  I  gave 

as  an  example.  i  x     i.  j. 

Mr.  Nelson.  Why  do  you  not  go  to  Georgia  and  try  to  get  a 
proper  State  law  which  the  other  States  may  adopt?  Why  do  you 
not  go  to  the  legislature  of  the  State  of  Georgia  and  try  to  get  passed 
by  them  a  proper  law  that  would  cure  this  situation  and  then  the 
other  States  could  adopt  th^t  la^w  ?  Why  asi^  the  Federal  Govern- 
ment to  do  everything?  -r   .     i       -j  ^t,  x 

Mr.  Williams.  I  just  tried  to  answer  that.  I  simply  said  that, 
m  m  PpilUjWf  .it  is  a  n^ti^oftal  problem,  npt  just  a  State  problem. 
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It  is  a  problem  concerned  with  companies  that  are  interstate  com- 
panies. That  is  my  reason. 

Mr.  Nelson.  What  eEort  was  made  in  the  Georgia  Legislature 
to  cure  this  evil  ? 

Mr.  Williams.  I  do  not  know  that  any  serious  effort  was  made. 

Mr.  Nelson.  Where  else  in  the  United  States  do  you  know  of  a 
similar  situation?   Do  you  know  of  any  other  particular  case? 

Mr.  Williams.  I  do  not  know  of  any  court  case;  no. 

Mr.  Nelson.  But,  so  far  as  you  know,  no  effort  has  been  made 
whatever  in  the  State  of  Georgia,  where  this  trouble  originated, 
to  cure  it  there,  where  the  trouble  exists  ? 

Mr.  Williams.  Of  course,  the  State  rate  association,  you  under- 
stand, has  tried  in  a  great  many  ways  to  do  something  about  it  to 
get  relief  one  way  or  another.  But  I  do  not  thihk  tiey  have  ever 
Been  able  to  make  much  headway. 

Mr.  Nelson.  Have  they  gone  to  the  proper  source  to  get  relief? 
Have  they  gone  to  the  legislature  aiid  tried  to  get  meir  laws 
amended  ? 

Mr.  Williams.  I  think  they  have  tried  to  get  a  number  of  laws : 
of  course,  not  this  particular  bill,  but  similar  laws  for  relief,  and 
I  think  they  have  been  very  unsuccessful. 

Mr.  Nelson.  The  people  of  Gkorgia  and  the  Georgia  Legislature 
will  not  pass  what  you  think  are  proper  lawsi 

Mr.  Williams.  Well,  I  do  not  know. 

Mr.  Nelson.  So  you  come  to  Congr^  and  ajstk  it  to  legislate  for 

Georgia? 

Mr.  Williams.  Well,  you  asked  me  that  question  before.  I  sup- 
pose you  misunderstood  me.  I  said  that  it  was  not  primarily  for 
the  State  of  Georgia. 

Mr.  BuRTNEss.  You  are  not  a  resident  of  Georgia  ? 

Mr.  Williams.  No,  sir ;  Misissippi. 

Mr.  BuRTNESs.  You  were  citing  the  Georgia  case  merely  as  an 
illustration  ? 
Mr.  Wilijams.  Yes,  sir. 

Mr.  Garber.  Mr.  Williams,  has  the  language  in  the  proposed 
amendment  to  section  20  (a)  been  construed  by  any  of  the  courts  ? 
Esjpecially  do  I  ask  this  question  with  reference  to  this  provision 
wmch  prohibits  the  sale  or  offer  for  sale  of  electrical  energy  in 
one  conmiunity  at  a  rate  or  rates  higher  than  the  rates  at  which 
eleetrical  energy  is  sold  or  offered  for  sale  in  another  community 
by  the  seller  or  a  person  affiliated  with  the  seller,  unless  there  is  a 
difference  in  the  cost  to  furnish  a  like  service  in  the  said  communi- 
ties. 

Mr.  Williams.  What  is  the  question,  Mr.  Garber? 

Mr.  Garber.  Take  the  word  "community."  Here  is  a  plant  in 
one  part  of  the  State  and  another  phmt  in  another  part  of  the  State 
which  may  be  two  or  three  hundred  miles  away,  or  four  or  five 
hundred  miles  away.  Would  that  come  within  the  language  of  this 
provision  as  to  the  meaning  of  "  communities  "? 

Mr.  Williams.  You  understand,  we  have  a  definition  of  "com- 
munities "  here  in  the  bill.  On  page  5  there  is  this  language: 

(A)  The  word  "eommunity "  shall  be  construed  to  be  any  area  witbJn 
w^ich  the  rates  of  the  are  the  same  to  all  consumers  fdr  a  like  dass 

•of  electrical  service. 
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Then- 
No  basis  for  complaint  under  this  act  shall  exist  because  of  a  difference 
in  rates  for  like  service  between  two  comnmnittes  separated  bf  ft  gMter 
distance  than  900  miles.  <     :  •  ,  . 

Mr.  Garber.  That  is  the  statutory  definitioiil 

Mr.  Williams.  I  do  not  know  thit  that  is  the  statutory  d^nmon. 

Mr!  Garber.  That  becomes  liie  jstiil^story  de&litit^f  ^ 

Mr.  Williams.  That  is  right,  sar. 

Mr.  Garber.  I  see;  I  have  not  read  the  bill  in  its  entirety. 

Mr.  WnxiAMB.  The  reason  we  iix  it  at  800  miles  is  the  same  as 
the  answer  to  the  question,  How  far  can  you  transmit  power  ?  It 
is  about  the  prad^ical  Inut  of  transmisraon  from  one  place  to  the 

Mr.  Gabbbl  If  this  amendment  were  adopted^  to  what  extent 
would  it  increase  the  powers  of  the  power  commission  to  fix  rates 
that  wobM  coi^l  the  transmission  of  electrical  energy  interstate? 

Mr.  Williams.  I  do  not  think  it  increases  their  power,  except  to 
extend  along  the  lines  already  in  the  present  bill.  It  is  certainly 
implied  by  the  provisions  of  the  bill  that  they  may  declare  this  type 
of  discrimination  as  unlawful. 

Mr.  Garber.  That  is  the  main  purpose  of  the  amendment? 

Mr.  Williams.  Yes,  sir.  Of  course,  Mr.  Drayton  and  Mr.  Eyan 
for  the  power  commission  are  both  attorneys.  I  am  just  a  one- 
horse  enirineer.    They  can  tell  you  more  about  that  than  I. 

Mr.  Garber.  Well,  you  seem  to  be  a  pretty  good  horse. 

The  Chairman.  Have  you  finished,  Mr.  Williams? 

Mr.  Williams.  Yes,  sir. 

The  Chaikman.  We  will  hear  Mr.  Powelson. 
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FiFra  ATEonns,  nsw  TQK  lan 

The  Chaikkak.  Wfll  you  please  give  your  name,  whom  your  rep- 
Ment,  and  your  connections,  Mr.  Powelson  ? 

Mr.  Powelson.  My  name  is  W.  V.  N.  Powelson.  I  live  in  New 
York  City.  I  am  a  consulting  ei^pae^  and  have  a  general  interest 
in  the  subjectdaaatter  of  this  bilL 

Mr.  Nelsoh.  Wb<»n  do  you  represent  ? 

Mr.  Powelson.  I  represent  myself,  sir. 

Mr.  Garber.  Did  you  say  that  you  were  ,a  pra<5ticmg  attorney 

m 

^^^^^^^^    ^^^^^^^^  ^  1  T"  *      A  ^  

Mr.  Powelson.  A  consulting  engmeer  m  New  York.  I  am  mter- 
ested  in  this  question  of  providing  proper  protection  for  munici- 
palities who  feel  thut  tl^y  ^ould  undertake  the  building  of  a  muni- 
cipal plant. 

The  Chairman.  You  may  proceed. 

Mr.  Powelson.  I  was  going  to  direct  my  remarks  to  some  analysis 
of  some  of  the  provisions  of  the  bill. 
Mr.  Nelson.  You  are  familiar  with  municipal  plants  throughout 

the  country  ? 
Mr.  Po>vTa:.soN.  Yes,  sir;  in  a  general  way. 

Mr.  Nelson.  In  how  many  cases  would  you  sav  that  this  situa- 
tion in  Georgia,  that  has  been  described,  would  be  duplicated  to-day? 
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Mr.  Powelson.  I  could  not  answer  that  question,  but  I  do  know 
that  that  has  not  been  the  only  case  in  the  United  States,  and  I  think 
if  the  same  situation  were  created  almost  anywhere  else,  possibly 
the  very  same  methods  would  be  used. 

Mr.  Nelson.  Then  your  concern  is  of  what  might  happen  rather 
than  what  is  going  on  to-day? 

Mr.  Powelson.  My  fear  is  directed  to  what  could  happen  partic- 
uarly  in  the  financing  of  a  municipal  enterprise.  If  a  municipali^ 
wants  to  get  some  money,  the  bankers  will  want  to  know  what  is 
going  to  happen  to  the  municipality  if  they  put  up  the  money ;  are 
they  going  to  have  to  compete  against  a  rate  under  whidi  they  could 
not  possibly  live  and  which,  is  wlow  cost,  or  are  they  going  to  have 
a  fair  chance  to  pay  the  interest  upon  the  indebtedness  which  tibey 
incurred  in  building  this  plant. 

Mr.  NlXiSOK.  Jm  most  or  the  States  are  not  the  municipally  owned 
plants  doing  pretty  weH  and  do  they  not  have  State  laws  to  protect 
them? 

Mr.  Powelson.  There  are  a  great  many  municipal  plants  which 
operate  as  a  monopoly  in  their  municipal  territory  and  I  think  they 
do  very  well.  But  let  us  take  a  municipal  plant  that  is  to  be  erected 
in  a  teorritory  in  which  there  is  already  an  outstanding  franchise. 

Mr.  Nelson.  But  it  is  true,  is  it  not,  that  it  is  a  very  small  per- 
centage of  those  municipal  plants  that  could  be  threatened  by  com- 
petition where  the  power  was  interstate? 

Mr.  Powelson.  If  a  municipal  plant  is  operating  without  compe- 
tition of  a  privately  owned  electric  utility,  it  is  inconceivable  almost 
that  they  would  grant  a  franchise  to  somebody  to  come  in  and  com- 
pete with  them.  This  bill  is  directed  more  for  the  protection  of  new 
municipal  plants. 

Mr.  Nelson.  Yes;  but  this  bill  would  only  apply  to  those  plants 
that  were  concerned  with  the  transmission  of  electric  energy  in  inter- 
state commerce ;  interstate  transmission. 

Mr.  Powelson.  No.  This  applies  to  two  classes.  It  applies  to 
licensees  under  the  Federal  Power  Act  and  to  interstate  companies. 
I  think  these  are  the  only  two  over  which  the  Congress  can  take 
jurisdiction. 

Mr.  Lea.  Do  I  understand  that  the  theory  is  that  the  licensee 
will  be  subject  to  Federal  regulation,  even  though  he  is  performing 
a  service  not  connected  with  interstate  commerce  ? 

Mr.  Powelson.  I  would  rather  have  the  lawyerfe  answer  that. 
I  am  not  a  lawyer.  Mr.  Drayton  is  here.  I  thin^  he  could  answer 
that  question.  I  do  not  like  to  get  oft  on  l^al  subjects,  because  I 
am  not  competent  to  discuss  them. 

Mr.  I^.  We  can  wait,  the&i  ' 

Mr.  l^WBLSOir.  When  a  practice  is  evil  and  a  resolution  has  been 
taken  to  raider  its  exercise  is^Mp^i^^^^^  }^  pi^dent  and  neces- 
sary to  consider  whether  the  proposed  legislation  would  permit  to 
be  done  effectively  by  indirection  and  contrary  to  the  purposes  of 
the  legislation  that  which  may  be  done  directly  only  when  the  doer 
subjed»  himself  to  the  regulation  provided  in  the  legislation. 

Paragraph  (5)  of  section  1  of  the  bill  is  directed  to  imposing 
limitations  upon  the  sale  or  lease  of  electric  property  in  order  to 
prevent  it  being  used  by  in^rection  and  contrary  to  the  purposes  of 
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tile  bill,  id  carry  on  m  unfair  competition  which  the  seller  or  lessees 
^o«ild  carry  on  directljr  only  if  it  should  he  wiling  to  sahjeet  itdeif 
to  the  regulatory  proTisicms  of  the  bitt. 

I  may  interpolate  there  that  the  bill  does  not  fdfbid  the  doing  of 
oer^dn  acts.  It  is  optional  with  the  doer  to  do  them  or  not,  as  he 
sees  fit.  But  if  he  should  resort  to  this  practice  which  Mr.  Williams 
has  df^scribed  as  having  occurred  in  Cordele,  €^.,  he  would  then 
subiect  himself  to  the  regulations  of  this  bill. 

lir.  Garber.  In  doing  so,  would  he  file  his  complaint,  or  would 
a  complaint  be  filed  with  the  power  commission  and  would  the 
flower  commisaon  then  determine  wh^er  or  not  the  rate  was  rea- 
sonable or  discsriminatoij  or  unjust? 

Mr.  PowELSON.  No,  sur.  What  the  commission  has  to  decide,  if 
a  complaint  is  made,  are  two  things:  One,  is  there  a  difference  in 
the  rate  between  two  different  communities,  and  does  the  difference 
exceed  the  percentage  difference  in  cost  between  the  two  commu- 
nities?  That  is  the  first  thing  that  they  would  have  to  decide. 

The  second  thing  they  would  have  to  decide  would  be  whether  in 
the  community  having  "the  lower  rate,  the  private  utility  was  expe- 
riencing the  competition  of  a  municipal  enterprise.  Now,  if  it  was 
experiencing  the  competition  of  a  municipal  enterprise,  and  that 
enterprise  was  making  rates  so  low  that  in  order  to  balance  the 
budget  they  had  to  resort  to  the  taxing  power,  then  the  rates  in 
that  community  are  out  of  consideration  under  this  bill.  In  other 
words,  that  a  private  utility  is  not  to  be  penalized  if  it  is  subjected 
to  an  unfair  municipal  competition ;  that  is,  if  the  munidpality  iS 
making  up  its  electric  system  expenses  by  taxing  its  people. 

Mr.  Garber.  The  power  commission  determines  thc^  questirnis, 
does  it  not? 

Mr.  PowKLSON.  Yes,  sir.  . 

Mr.  Qakbb/l  As  to  wMiw  or  not  a  rafce  is  disermnnatory  or 
unjust  or  unreasonable! 

Sfr.  PowKLSON.  Yes,  it  has  that  power  here. 

Mr.  Gawsk.  Well,  it  would  haye  under  this  amokhnent. 

Mr.  PowELSoN.  Yes.  So  far  as  the  interstate  companies  are  con- 
cerned I  think  that  is  the  only— well,  I  am  getting  on  a  law 
point  again. 

Mr.  Garber.  So  that  wherever  a  community  operated  a  municipal 
plant  intrastate,  and  were  doing  so  at  a  rate  which  the  power  com- 
mission might  'determine  to  be  discriminatory  or  too  low,  then  that 
community,  although  it  was  entirely  intrastate,  would  be  controlled 
by  the  power  commission  to  the  extent  that  it  would  not  be  per- 
mitted to  continue  to  produce  at  that  lower  rate;  is  that  correct? 

Mr.  PowELSON.  No ;  I  could  not  agree  with  that,  sir.  I  think  that 
the  bill  as  drawn  provides  that  where  it  is  an  interstate  company, 
I  should  think  that  it  would  have  to  shown  that  there  was  an 
undue  burden  on  interstate  commerce.  But  I  am  really  not  com- 
petent to  discuss  those  legal  matters.  I  would  prefer  that  Mr. 
Drayton  answer  those  questions. 

Mr.  Garber.  I  had  in  mind  this  provision  of  the  power  act. 
This  is  section  20:  ' 

Tlie  administration  of  the  provisions  of  this  section,  so  far  as  applicable, 
shall  be  according  to  the  procedure  and  practtce  in  fixing  and  Mgulating  tl^ 
niles,  diarges,  and  practices  of  raitamd  cMpanles  as  prorided  in  the  aet 
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to  regulate  commerce,  approved  February  4,  1887,  as  amended,  and  that  the 
parties  subject  to  such  regulation  shall  have  the  same  rights  of  hearing,  de- 
fense»  and  reyiew  as  said  companies  in  such  cases. 

So  that  whenever  a  local  rate  becomes  a  burden  on  interstate  com- 
merce, the  commission  assumes  jurisdiction. 

Now,  my  question  was,  although  very  crudely  framed,  whether  or 
not  that  same  principle  would  apply  under  this  amendment. 

Mr.  PowELSON.  I  should  think  it  would,  but  as  I  say,  I  would 
prefer  to  have  the  lawyers  answer  that. 

Mr.  Dkatton.  You  have  in  mind,  Mr.  Garber,  the  Shreveport 
principle,  the  principle  in  the  Shreveport  case? 

Mr.  GABHm.  Yes. 

Mr.  Dbattok.  We  will  discuss  that. 

Mr.  Cooper.  This  legislation  does  not  apply  only  to  electrical  en- 
ersy  as  developed  by  water  power? 
Mr.  Powm^oN.  !No,  sir. 

Mr.  Coom.  It  applies  to  all  electrical  moBrgj  whether  developed 
by  steam  or  water ;  is  that  right? 
Mr.  PowBLSON.  Yes,  sir. 

Mr.  Nelson.  Aside  from  the  technicalities  of  this,  there  is  no  qmes- 
tion  but  that  the  laws  of  Georgia  could  have  been  so  altered  as  to 
ciire  that  evil  that  you  have  described.  The  Public  Utilities  Com- 
mission of  Georgia  would  have  charge  of  all  the  rates  in  that  State. 
But  if  you  pass  this  law,  you  would  have  the  Public  Utilities  Com- 
mission of  Georgia  passing  on  rates  in  general  in  the  State  of  Geor- 
gia and  you  would  have  the  Federal  Power  Commission  coming  in 
under  certain  contingencies  and  passing  on  other  rates.  In  other 
words,  you  would  have  two  rate-making  bodies  for  the  State  of 
Georgia. 

Mr.  PowELsoN.  No,  sir ;  I  think  it  is  very  clearly  otherwise. 

Mr.  Nelson.  You  would,  if  they  depended  on  this  law,  because  the 
Federal  Power  Commission  determines  what  the  rate  should  be. 

Mr.  PowELSON.  No.  The  Federal  Power  Conunission  has  the  right 
to  remedy  the  unlawful  rate,  if  it  is  unlawful. 

Mr.  Nelson.  And  to  prescribe  the  rate  or  rates  thereafter  to  be 
charged? 

Mr.  PowELSOK.  Yes. 

Mr.  Nelson.  Then  you  have  two  rate-making  bodies  for  the  State 
of  Georgia? 

Mr.  PowELSON.  No.  If  one  community  ,is  too  much  higher  than 
the  other,  I  think  the  power  commission  under  this  law  would  have 
the  right  to  say  that  that  hijgher  rate  was  unlawful  and  would  have 
to  be  reduced  down  to  a  pomt  where  it  represented  only  the  differ- 
ence in  cost  as  between  those  two  communities. 

Mr.  NsuBON  (reading) : 

In  any  sndi  case  the  commission  shaU  have  power  to  prescribe  the  rate  or 
rates  thereafter  to  be  charged  in  such  manner  as,  in  its  judgmentf  wffl  remove 
such  advantage,  preference,  prejudice  ot  discrimination. 

If  that  is  true,  you  would  hare  two  rate-making  bod^  f<»r  the 
State  of  Georgia. 

Mr.  PowELSON.  If  you  read  the  first  part  of  the  bill,  it  is  made 
applicable  to  a  licensee  without  qualifications  and  it  was  made  appli- 
cable to  interstate  companies  under  the  usual  language  of  regulation 
hy  the  Interstate  Commerce  Commission.  So  Si&t  if  in  Georgia, 


for  iniliace,  using  that  State  as  an  illustration,  the  rates  were  so 
lHw,  and  the  energy  was  sold  below  cost,  we  will  say,  in  a  certain 
part  of  the  State,  and  that  should  tend  to  prejudicially  affect  rates 
wMch  were  charged  over  in  some 

out  of  the  State  of  Georgia,  I  think  the  Federal  Power  Commission 
would  have  jurisdiction  over  that  situation,  just  as  the  Interstate 
Commerce  Commission  has  over  the  railroads. 

But  I  am  getting  over  my  head  in  discussing  these  legal  matters. 
I  am  doing  the  best  I  can. 

Mr.  Drayton.  Mr.  Chairman,  since  we  are  on  that  point,  may  1 

answer  that  question  ? 
The  Chaikman.  Yes. 

Mr.  Drayton.  The  principle  of  the  Shreveport  case,  which  ap- 
plied in  connection  with  the  rates  prescribed  in  the  State  of  Texas 
by  the  Texas  Railroad  Commission  and  whidi  were  complained 
of  by  Shreveport,  La.,  40  miles  over  ttie  border  from  Texas,  is 
exactly  the  principle  that  want  to  invoke  here.  It  appjies  to 
electric  energy,  it  is  true,  as  against  the  transportation  of  freight 
and  passengers.   But  that  is  the  identical  principle  here. 

Now,  there  would  not  be  any  coiKJurrent  regulation  of  the  rates 
in  the  State  of  Georgia.  That  does  not  happen  where  the  Shreve- 
port principle  is  invoked  before  the  Interstate  Commerce  Commis- 
Sm  The  jSiterstate  Commerce  Commission,  as  you  will  remember 
in  thirf;  case,  prescribed  a  reasonaW©  level  of  interstate  rates  from 
tS^veport  into  these  Texas  points.  ....      .  ttt 

Mr  Nelson.  But  we  are  not  talkmg  about  interstate  rates.  We 
onlv  speak  of  the  interstate  phase  of  it  as  a  reason  for  the  legisla- 
tion But  if  this  electricity  gets  into  the  State  of  Georgia  and  is 
«Ustributed,  the  Georgia  Public  Utilities  Commission  has  supervi- 
sion over  the  rates,  does  it  not? 

Mr.  Drayton.  Yes ;  over  the  intrastate  rates. 

Mr.  Nelson.  We  do  not  care  very  much  where  this  current  comes 
from.  If  the  Georgia  Public  Utilities  Commission  has  charge  of  all 
of  these  rates  that  we  are  considering  wherever  it  is  distributed  in 
the  State  of  Georgia,  what  difference  does  it  make  where  it  comes 
from  ? 

Mr  Dr\yton.  Do  you  not  see  that  over  in  Alabama,  just  over  the 
line  vou  mav  have  a  different  level  of  rates?  I  am  directing  myself 
now  to  the  interstate  character  of  this  transaction  and  the  burden 
on  interstate  commerce.  They  have  this  level  of  rates.  The  Georgia 
commission  might,  in  answer  to  the  complaint  of  a  place  like 
Cordele,  fix  a  level  of  rates  there  that  produced  discrimination 
against  these  Alabama  points.  They  might  desire,  right  over  the 
border,  to  locate  industrial  plants  and  mt  rate  on  electric  pwer 
might  be  a  very  important  c<»i»dmti<m  as  to  the  loeatimi  or  mose 
T)lants. 

Mr.  Nelbon.  Just  a  minute;  that  is  all  hypothetical.  We  have  got 
a  real  case.  Here  is  a  certain  trouble  in  Georgia.  You  have  stated 
the  nature  of  it.  t1b«?e  'i8  no  reason  why  proper  laws  can  not  be 
passed  in  Georgia  tiiat  would  give  the  Public  Utilities  Commission 
of  Georgia  authority  to  straighten  that  out,  is  there? 

Mr.  Dratton.  Not  a  bit,  if  they  are  willing  to  do  it. 

Mr.  ITb^on.  Hiat  is  what  I  want  to  know. 
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Mr.  Draytok.  All  ri^t. 

Mr.  Nelson.  Now,  let  me  go  a  little  further.  Hie  Public  Utilities 
Commission  of  Georgia  has  absolute  jiirisdietiom  over  the  fixing  of 
rates  in  Georgia  ? 

Mr.  Drayton.  They  might  have. 

Mr.  Nelson.  Now,  if  this  law  passes  and  a  contingency  arises 
under  which  the  matter  is  taken  to  your  commission,  then  your  com- 
mission steps  in  and  under  that  paragraph  of  the  bill,  fixes  certain 
rates  in  the  State  of  Georgia,  does  it  not? 

Mr.  Drayton.  They  fix  a  level  of  maximum  reasonable  rates. 

Mr.  Nelson.  Yes ;  but  what  is  the  need  of  it,  if  they  can  cure  their 
own  trouble  in  Georgia  ? 

Mr.  Drayton.  Well,  that  is  what  I  want  to  tell  you.  Assume  that 
your  Georgia  commission  has  a  complaint  before  it  directed  to  this 
very  situation  at  Cordele.  They  say,  under  a  statute  similar  to  this — 
and  that  would  be  the  only  effective  remedy,  in  our  opinion,  that 
all  the  rates  in  the  surrounding  territory  in  Georgia,  the  intrastate 
rates,  or  as  affecting  interstate  commerce  in  this  matter — shall  be 
reduced  to  a  common  level  and  those  rates  become  lower  than  the 
rates  right  over  the  line  in  Alabama. 

Mr.  Nelson.  But  the  trouble  that  we  are  having,  the  trouble  that 
we  are  trying  to  cure  is  not  the  lowering  of  rates  over  the  State. 
It  is  only  the  lowering  of  the  rates  in  one  oommunity  here  or  there. 
There  is  not  a  generdil  complaint  throughout  t^e  country  that  these 
interstate  companies  are  lowering  rates,  is  tbere?  The  complaint 
is  that  they  are  trying  to  put  them  up. 

Mr.  DsAYTOK.  Oh,  no;  there  is  no  o^niiilaint  about  . that.  But 
after  all,  those  rates,  under  lOm  WL  nmSism  practical  effect,  are  gov- 
erned by  what  may  be  done  inr#  giii!entQ(MittVkunify  under  the  <^9cum- 
stances  of  this  particular  case. 

Mr.  Nblson.  Do  you  claim  that  the  contingencF^P  jnu  are  bringing 
up  now  is  the  reason  why  this  bill  should  h&  passed,  or  tl^  cSher 
case  that  they  have  cited,  that  was  cited  by  the  gentl^imn  who  yxe- 
ceded  you? 

Mr.  Drayton.  I  certainly  do  claim  that  that  is  a  very  important 

reason  why  you  should  pass  the  bill. 

Mr.  Nfxson.  Which  is  more  important,  the  case  which  you  sug- 
gest now,  that  the  rates  in  the  State  may  affect  interstate  rates,  or 
the  intrastate  situation  that  we  have  had  before  us  ? 

Mr.  Drayton.  Well,  I  think  both.  But  I  think  right  now  we  are 
directing  our  attention  to  the  interstate  phases  of  this  thing. 

Mr.  Nelson.  That  is  the  one  that  interests  you  ? 

Mr.  Drayton.  Yes. 

Mr.  Garber.  This,  in  effect,  eventually  would  extend  the  power 
of  the  Federal  Power  Commission  to  include  all  intrastate  plants, 
would  it  not?  And  they  would  have  to  obtain  a  license  from  the 
Federal  Power  Commission  and  operate  under  its  jurisdiction 
eventually? 

Mr.  Drayton.  I  do  not  think  that  follows,  Judge  6iu*ber,  any 
more  than  the  Interstate  Commnrce  Commission,  under  that  ruling 
of  the  Supreme  Court,  has  preempted  the  field  for  tite  several  State 
commissions. 

Mr.  Gabber.  The  IntersMe  Commerce  CommissioB  assumes  and 
exercises  jurisdiction  ov^r  more  %m  00  per  cent  of  the  Iraffic. 


ma. 
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Mr  Dkatton.  But  there  must  be  a  finding;  in  other  words,  that 
is  simplT  because  most  of  the  traffic  is  mterstate. 

Jfc  Gabbek.  It  is  very  easy  to  exercise  discretionary  pow«- and 
find,  however  remotely/that  an  intrastate  plant  becomes  a  burden 

upon  interstate  commerce.    ;„*arBtaito 

Mr  Dratton.  Well,  it  not  only  becomes  a  burden  on  interstate 
commerce  to  the  extent  that  its  rates  at  one  point  Me  low«  than  the 
general  level  but,  as  I  say,  it  might  m««n  "^P^"^**,,^^^ 
Sver  the  border,  in  one  Stat«,  ]ust  like  in  ShWY^rt  case.  M 
against  another.  That  draws  away  P^fsI^ctiTOloca^^^ 
tries  and  ought  to  be  cured  and  can  only  be  mnA  by  legislation  by 

*'l^.t:^^.X™!his  process  the  power  of  the  State  is  gi  adu 
alh  centered  here  in  the  Cipital,  where  the  commission  is  located 

Mr  Drayton.  I  do  not  b&eve  that  we  are  r^nsible  for  that 
tendency  J^g^  Garbw.  it  has  already  gone  far.  Of  course,  if 
Si  «nkm^  do  not  consider  this  is  essential,  you  will  not  pass  it 
^e  Selecting  our  argument  to  you  to  try  to  show  you  that  it 
Sihtto  Wtia*  it  is  Sie  only  effective  remedy  generally  for  the 
SStef  not  see,  under  flie  restrictions  imposed  here  for  the 

of%rivatocorporations,  how  it  will  do  anybody  any 
^^^t^^ ^ommL^nMe,  nondiscriminatory  level  of  rates. 

Ifc  hSe^^^w  can  the  'Georgia  Utility  Commission  con- 
trni  thT^^that  are  involved  in  the  use  of  power  generated  in 
S2liSa"S  which  flows  across  the  State  line  and  is  actuaUy  used 

in  Crisp  County ?  ,  .  ,         ,j  ■ 

Mr  Dratton.  I  do  not  think  it  could,  sir.  . 

Mr  Hot^«)>-.  Now,  if  that  is  what  is  actually  happemng.^«n 
the  StateTf  Georgia  could  not  confer  upon  the  utility  commission 
i)Ower  to  regulate  those  rates. 

Mr.  Drayton.  That  is  the  situation.  , 

Mr.  HocH.  Do  you  think  the  State  commissions  have  power  over 

"  Mr^D™  they  would  under  the  Supreme  Court^ 

cision.   I  have  a  case  on  that  E^^^ticuliur  pomt^^  it  comes 

my  turn  to  make  the  argument IvnU  go  ^^f^^^J^^t  ««« 

The  Chairman.  The  Shreveport  rate  case  did  not  cover  the  ques- 
tion of  fixing  interstate  rates  but  <rf  vetoing  intrastate  rates 

Mr.  Drayton.  However,  it  feed  a  reasonaWe  level  of  rates  tnm 

Shreve^^^^  ^  ^  account  of  fixing  inter- 

state rates  but  on  aocoun*  of  the  Texas  Commission  fixing  mtrasUte 

rates  that  gave  advantage  to  Texas  jobbers  into  Shreveport  

Mr.  D«ATTOK.  That  is  right. 

Hie  OoABaux.  It  was  not  so  much  a  question  of  passing  upon 
ii^ersfcate  rates  as  it  was  of  vetoing  the  intrastate  rates. 

Mr.  Dw^TTOH.  Yes,  but  it  was  necessary  to  fix  a  reasonable  level  of 
interstate  rates  from  Shreveport  into  Texas  to  which  the  intrastate 
n^s  in  Texas  should  c<Hif<wm  to  the  extent  necessary  to  avoid  dis- 
atic^n. 

^"lfo?PowMON.  Paragraph  (5)  of  section  10,  contains  certain  limi- 
tations upon  the  power  to  make  sales  or  leases  of  property. 

When  a  sale  or  lease  is  made  of  property  to  some  party  legally 
outside  4d  the  selling  or  leasing  group  and  ostensibly  independent 
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thereof,  the  independence  should  be  so  complete  that  aeither  pur- 
chaser  nor  lessee  could  be  used  to  perform,  in  the  interest  of  the  seller 
or  lessor,  an  act  constituting  an  unfair  competition. 

If  the  private  electric  utility  is  restrained  in  respect  of  a  sale  or 
lease  of  property,  as  provided  in  subdivision  (5)  there  will  remain 
to  it  but  two  alternatives,  either  to  abandon  a  purpose  to  destroy 
tiiiinicipal  credit  by  a  slashing  of  rates,  or  to  slash  all  of  its  rates 
everywhere  to  the  level  required  by  ihe  terms  of  the  bill. 

The  section  also  provides  that  in  order  that  a  municipal  corpora- 
tion shall  have  a  fSiir  opportunity  to  reach  a  condition  of  efficient 
operation  and  to  supply  an  electric  load  of  reasonable  proportions, 
the  bill  provides  in  subdivision  (3)  that  the  municipal  corporation 
shall  have  18  months  of  operation  before  the  commission  may  det(u'- 
mine  whether  or  riot  its  rates  are  sufficient  to  fully  reimburse  it  for 
its  "cost"  as  defined  in  subdivision  (7),  paragraph  (C),  of  the  bill. 
Obviously,  a  municipal  rate  schedule  substantially  higher  than  that 
of  the  private  electric  utility  might  produce  a  loss  in  the  early 
months  of  a  new  municipal  operation. 

Yet  such  higher  rate  schedules  could  not  be  necessary  in  order  to 
protect  the  private  electric  utility  from  an  unfair  municipal  com- 
petition. The  purpose  of  subdivision  (3)  and  subdivision  (7),  para- 
graph (C),  of  the  bill  is  to  give  the  private  electric  utility  protec- 
tion against  an  unfair  competition  initiated  by  a  municipality.  It  is 
wholly  consistent  with  this  purpose  to  give  a  municipality  18  months 
within  which  to  demonstrate  that  its  rate  schedule  will  fully  reim- 
burse it  for  its  "costs"  as  defined  in  subdivision  (7),  paragraph 
(Ci  of  the  bill. 

The  large  private  electric  utility  smrvmg  a  growing  market  is  able 
to  do  it,  with  due  regard  for  the  imblic  requiremente,  by  providing 
itself  with  an  electric  property  which  is  normal^  loaded  t&  not  kss 
than  90  per  cent  of  ns  capacity,  and  in  which  not  more  than  10 
per  cent  of  its  capacity  is  held  tor  additional  c<Hisumers.  Subdivi- 
«ion  (7),  paragraph  (C),  of  the  biU,  which,  when  read  in  connection 
with  subdivision  (3)  ot  the  bill,  consiatatea  the  protection  afforded 
a  private  electric  utility  against  an  unfair  compmtion  by  a  munici- 
piQity,  provides,  in  enect,  that  for  the  purpose  of  determining 
whether  the  municipal  rates  constitute  an  unfair  competition  by  the 
municipality  the  municipality  shall  be  placed  on  an  equality  with 
the  large  private  electric  utility  in  the  sense  that  it  shall  not  be  re- 
quired to  fihow  a  profit,  except  upon  that  part  of  its  invesment  in 
plant,  equipment,  and  machinery  of  a  capacity  corresponding  to  its 
delivery  of  electrical  energy  plus  10  per  cent  thereof  as  an  amount 
held  in  reserve  for  prompt  service  to  future  consumers. 

If  the  municipality  for  reasons  of  its  own — perhaps  to  have  at 
hand  extra  facilities  to  promptly  serve  new  consumers  who  may  be 
attracted  to  its  territory  by  its  rate  schedule — should  see  fit  to  install 
plant,  equipment,  and  machinery  having  a  capacity  two  or  three 
times  greater  than  that  corresponding  to  the  lode  which  it  expects 
to  serve  during  the  first  18  months  of  operation  of  its  property  that 
would  have  no  bearing  upon  the  question  of  the  fairness  or  unfair- 
ness of  its  rates  in  a  competition  with  a  large  private  electric  utility. 
If  any  large  private  electric  utility  operating  in  a  large  monopolistic 
territory  ^uld  possess  plant,  equipment,  and  maclanery  having  a 
capacity  two  or  three  times  that  corresponding  to  the  load  which  it 
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is  serving,  it  costs  in  connection  with  all  but  a  small  part  of  that 
extra  investment  ought  not  to  be  allowed  by  the  State  regulatory 
agency  in  fixing  a  reasonable  maximum  rate. 

Yet  such  an  extra  investment  would  not  be  forbidden  to  the  pri- 
vate electric  utility.  Why  then  should  any  such  extra  inve^ment 
by  a  municipality  be  considered  in  determining  the  fauces  of  rates 
madeby  it  in  a  competition  witih  a  private  electric  utility »  All  that 
should  be  considered  in  4^  owmectaon  is  wMdi^r  the  municipal 
rates  are  suffioent  to  support  an  investment  corresponding  to  the 
municipal  load  Bm%d,  plus  a  r^asimaliia  additkml  investment  made 
in  <wd»r  to  be  tm^y  to  take  on  promptly  a  reasonable  additional 
servkse.  Thejwpwiaons  of  subdivision  (3)  and  of  subdivision  (7), 
pffaeraph  (Cf),  are  fair  and  afford  the  private  electric  utility  a 
liMsimable  and  siibstaiifeial  protection  agauii^  an  unfair  municipal 
c<»npetition.  ,    ^       .  . 

The  bill  is  fair.  It  does  not  on  the  one  hand  take  from  the  large 
priTlttr  ^kokitic  utility  the  power  to  unfairly  compete  with  a  munici- 
pal corporation  and  on  the  other  hand  give  to  the  municipality  the 
power  to  compete  unfairly  with  the  large  private  electric  utility. 
The  unfair  competitive  practice  complained  of  can  only  attain  its 
object  when  the  local  losses  incident  to  its  use  may  be  compensated 
for  by  income  from  other  sources.  In  the  case  of  the  large  private 
electric  utilities  the  compensation  is  always  derived  from  the  enjoy- 
ment of  maximum  electric  rates  elbewhere.  This  compensation,  due 
to  the  limited  scope  of  its  operations,  is  denied  the  municipal  cor- 
poration but  it  is  conceivable  that  the  municipal  corporation  may 
make  up  its  losses  resulting  from  an  unfair  competition  imtiated  by 
it  by  its  power  to  tax  its  citizens.  x  x 

The  bill  specifically  provides  in  subdivision  (3)  of  the  first  section 
that  no  municipality  shaU  derive  any  protection  jmd^r  it  wMdi  sem 
electric  energy  at  rates  d^rmined  by  the  conmosison  to  be  so 
sufficient  that  recourse  must  be  had  t^  texation  to  reoow  the  lo^. 
Hie  bill  goes  further  whm  it  denies  any  protection  und^  it  to  a 
munidpafilT  whidi  sells  electric  energy  at  prices  insufficient  to 
yield  to  the  mumi»pality,  in  respect  of  that  part  of  its  municipal 
property  used,  as  desci^bed  in  subdivision  (7),  paragraph  (C),  to 
dddver  its  eledadc  service,  a  net  profit  after  deducting  from  the  gross 
receipts  all  expenses  of  operation  and  maintenance,  the  interest  on 
the  capital  invested,  and  a  sum  for  expected  depreciation  sufficient  to 
replace  the  several  parts  and  elements  of  its  said  electric  property 
at  the  expiration  of  their  respective  lives. 

And  it  goes  still  further  by  providing  that  the  minimum  net  profit 
which  must  be  earned  by  a  municipality  if  protection,  under  the  bill, 
is  to  be  afforded  to  it  shall  be  equal  to  the  taxes  which  would  be 
assessed  against  the  said  mmiicipal  electric  property  if  it  were 
privately  owned.  . 

If  the  bill  is  not  enacted  into  law  the  large  private  utilities  will 
be  left  in  possession  of  a  weapon  of  ruthless  destruction  which  the 
public  interest  requires  must  be  taken  away.  If  the  bill  is  enacted 
into  law  neither  private  electric  utilities  nor  municipal  corporations 
will  find  it  to  their  advantage  to  engage  in  unfair  competition  one 
with  the  other.  .  . 

The  bill  does  not  give  to  the  commission  the  power  tio^  mmimnm 
rates.  No  additional  powerp^  aire  granted  to  the  commisis«i  frt 


TUtes.  Its  power  to  fix  rates  remains  as  it  is  now.  But  what  the  bill 
does  is  to  declare  unlawful  a  certain  system  of  rates,  as  described  in 
the  bill;  and  to  confer  jurisdiction  upon  the  commission  to  act  to 
remove  the  unlawful  element. 

There  is  nothing  unfair  to  any  electric  utility  in  the  bill.  It  does 
not  require  that  rates  shall  differ  in  different  communities  according 
to  the  difference  in  cost  to  deliver  the  respective  services.  At  the 
will  of  the  private  electric  utility  the  rates  may  be  uniform ;  and  at 
the  maximum  allowed  by  the  State  regulatory  agency  in  all  com- 
munities served  by  it.  But  when  a  large  private  electric  utility 
undertakes  to  destroy  a  municipal  electric  undertaking  by  thb 
method  used  against  the  county  of  Crisp,  Ga.,  the  bill  would  require 
the  private  electric  utility  to  make  such  rearrangement  of  its  rates 
that  they  could  not  in  the  community  having  the  higher  rates  exceed 
the  rates  in  the  community  having  lower  rates  by  a  greater  per- 
centage than  the  percentage  diffeieiiee  m  cost  to  deliver  ttie  service 
in  the  two  communities ;  tat  Uiis  kittor  Mmitaticm  is  itself  subject  to 
tiife  limitation  that  it  shaH  not  apply  if,  ia  the  ownmunity  in  whidh 
it  malr  haTB  been  made  lower  rates,  the  private  electric  utility  is 
e^pen^cing  a  muncipal  competition  of  a  charact^  which  is,  in 
^fect,  declared  unfair  by  the  terms  of  the  bill. 

What  the  \M  does,  while  not  forbidding  the  practice^  is  to  make 
it  too  expensive  i6t  any  private  electric  utility  to  find  it  to  its  ad- 
vantage to  use  an  unfair  competitive  practice  of  the  type  which 
has  always  been  used  by  unrestrained  monopoly  to  preserve  its 
monopoly — ^the  type  of  unfair  competition  which  was  associated 
years  ago  with  the  name  Standard  Oil. 

The  bill  is  not  a  grant  of  privilege  to  encourage  the  development 
of  municipal  electric  enterprises;  but  when  people  organized  into 
municipal  corporations  have  come  to  the  conclusion,  as  the  result 
of  a  referendum,  that  in  no  other  way,  except  by  municipal  owner- 
ship and  operation,  can  they  escape  from  exorbitantly  high  electric 
rates,  based  upon  inflated  property  valuations,  it  is  a  guarantee  to 
them  that  they  may  try  out  their  experiment  and  demonstrate  by 
actual  accomplishment  what  it  is  capable  of  doing  for  them,  under 
rules  that  are  fair  and  just  to  them  and  to  private  undertakings 
organized  for  profit.  ,      ,  « 

No  private  electric  utility  which  has  returned  to  the  State  regula- 
tory agency,  for  rate  malang  purposes,  a  property  valuation  free 
frcmi  inflatwrn  has  anythipg  to  fear  from  the  passage  of  the  bill. 

Mr»  DbatioK.  Shall  we  COTitinue,  Mr.  Chairman. 

The  GbAnot AK*  We  have  about  15  minutes  left  this  morning. 
'  iMr«  I>B4Treii.;  DobteP  Smith,  I  believe,  has  a  statement. 

The  OmMBM^.  Wie  wiU  l^gM^t^  }mr  you. 

STATmSNT  OF  GEOBGE  OTIS  SMITH,  GHAIKMAK  l^W^SiAJf 

Mr.  Smith.  I  have  just  this  to  say,  Mr.  Chairman  and  gentlemen 
of  the  committee,  that,  as  set  forth  in  the  report  to  the  committee, 
the  Federal  Power  Comjijission  is  in  full  sympathy  with  the  purposes 
of  this  proposed  legislation,  and  I  am  here  simply  to  indicate  that 
indorsement  of  the  bill.  *  , 


.hi         >'t'i  it   s;    ;     I  '  ■  -    ...  1  I    ,  „!,f':;,i  ;  j 


.  I, 


26 


We  have  with  us  also  other  members  af  the  staff,  the  gwjeral 
counsel,  Mr.  Byan  and  Mr.  Gatditl,  who  ciSB  anaw  your  m^m^ 

better  than  I  can  answer  Awn.  .  ^A^.^f 

As  I  see  it  the  primary  purpose  of  the  bill  is  to  make  effective 

eompetition  possible  in  comm  ,    •_j  ^^m.^  J  • 

iervKe  or  excessive  rates  an  additional  electric  agency  is  desired , 
or,  <m  the  othw  hand,  in  communities  where  two  agencies  already 
f»ist,  then  the  purpose  of  this  biU  is  to  make  ccanpetitiQU  between,  the 
two,  fair  competition.  .  . 

The  proposed  legislation  in  this  way  aims  to  make  competition 
fair  firet  by  preventing  discrimination  in  rates  in  different  com- 
munities 'in  the  same  region  served  by  the  same  system,  whereby 
the  hiffher  rates  charged  in  most  of  the  communities  enables  the 
company  to  make  below-cost  rates  in  the  community  where  there  is^ 

^Tn^hf  second  place,  the  bill  aims  to  prescribe  uniform  accounting 
whereby  the  self-supporting  character  of  the  municipal  plant  is  as- 
sured, thus  again  preventing  below-cost  rates  in  competitive  territory. 

It  ^ems  to  me  that  this  call  for  legislation  is  simply  another 
expression  of  the  long  recognized  need  for  restriction  of  cutthroat 
trade  wars  where  the  chief  weapons  used  are  these  bdow-co^  rates, 
or  prices  below  cost,  and  therefore  excessively  low  prices,  the  pre- 
tense for  which  is  competition^  whereas  the  real  pi^ofi»  of  it  i0 
monopolv.  The  commission  believes  the  bill  provides  for  the  electno 
industry  a  practical  way  of  stopping  both  istoftiw  «Mnpetation  in  on^ 
community  and  unfair  discrinniiatioii  in  rates  for- adjoining  oi 

neighboring  communities.  .       '    ,  _x    i  ui 

Rates,  as  provided  here,  must  be  based  upon  actual,  reasonable 
costs,  and  if  so  based  I  beUeve  we  mia^  reoogmae  they  are  fair  to 
all  interests.  But  rates  that  disregard  noxh  costs,  whether  thev  are 
excessively  high  or  excessively  low,  may  be  ea^ected  to  woA  in- 
justice  somewhere.  Experience  has  shown  this,  and  I  believe  it  is 
this  kind  of  experience  that  has  led  to  Oie  mtaMUifiiMM  of  thia  pro- 
posed legislaticm  that  is  before  us  now. 

^^e  of  the  questions  that  was  raised  touches  upon  the  reason  why 
this  leffidalaon  ^uld  be  in  the  form  of  an  amendment  to  the  Federal 
wafcerpower  act.  I  think  this  course  is  natural  because  the  general 
attitude  of  Congress  in  connection  with  the  Federal  water  power 
act  has  bewi  to  regulate  intrastate  business  where  there  was  either 
no  SUte  agency  or  a  State  agency  with  inadequate  authority ;  and 
in  the  secSd  place,  of  course,  to  regulate  interstate  business  where 
l^te  agencies  could  not  have  the  necessary  authority.  In  other 
words,  the  general  purpose  of  the  Federal  water  power  act  was  to 
provide  regulation  that  would  supplement  and  complement  btate 
krislation.  So  it  is  rather  natural,  when  or  where  there  is  trouble 
to^e  to  Congress  and  ask  for  amendments  to  the  Federal  water 
power  act  that  would  thus  be  made  adequate  to  provide  the  remedy. 
The  Chairman.  Any  questions? 

Mr.  Garber.  I  have  a  question  or  two,  Mr.  Chairman. 

The  Chairman.  Mr.  Garber.  ,   .  .  j  xi.. 

Mr.  Garber.  Has  the  Federal  Power  Commission  requefirted  thffl 

legislation  ? 
Mr.  Smith.  No,  sir. 
Mr.  Garber.  Have  they  approved  it! 
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Mr.  Smith.  They  have  endorsed  it  as  to  its  general  purpose,  but 
not  discussed  in  particular  the  various  questions  that  may  arise  in 
the  detailed  consideration  of  the  paragraphs  and  sections,  and  our 
general  counsel  is  here  to  reply  to  any  questions  that  may  be  asked 
along  that  line. 

Mr.  Garber.  The  general  counsel  for  the  Federal  Power  Com- 
mission ? 

Mr.  Smith.  Yes,  sir. 

Mr.  HocH.  Under  the  present  law  the  commission  has  no  jurisdic- 
tion over  power  companies  except  water  power  companies? 

Mr.  Smith.  Licensed  water  power  companies. 

Mr.  HocH.  Yes.  Now,  this  proposed  legislation  extends  certain 
jurisdiction  over  power  companies  regardless  of  how  the  power  is 
generated  ? 

Mr.  Sboth.  I  think  that  this  committee  must  specifically  con- 
sider that  phase  in  extending  the  jurisdiction  of  the  Federal  Power 
Commission;  ^ou  have  got  soon  to  face  that  general  proposition j  it 
presents  the  situation  that  must  be  met  of  large  areas  ezt^dmg 
across  State  boundaries,  served  by  companies  tiiat  transmit  and 
distribule  electricity  which  comes  from  both  steam  plants  and  hydro 
plants,  and  ctrnm  holh  Ikmamd  hydro  friapla  and  luiliefiiissd 
plants. 

Mr.  HocH.  But  you  ass^i^  no  inHsdietUm  over  those  c<»npanies 
except  in  this  one  particular. 
Mr.  Smith.  That  is  the  purpose  of  this  amendment. 
Mr.  HocH.  So  however  desirable  this  k^p$lation  might  be  it  is 

in  a  way  piecemeal  legislation. 

Mr.  Smith.  Yes ;  that  is,  of  course,  true ;  and  that  is  tarue  with 
much  of  our  legislation  that  is  enacted. 

Mr.  Hoch.  I  have  in  mind  the  broad  question  whether  the  com- 
mission should  be  given  power  over  all  power  companies,  doing 
interstate  business  or  whether  we  should  simply  take  up  one  phase 
of  its  activity,  as  proposed  here. 

Mr.  Smith.  That  is  why  I  made  this  statement  that  you  must  find 
the  general  purpose  of  it  if  there  is  to  be,  as  some  believe,  adequate 
coverage  of  all  territory  affected  by  electric  service. 

Mr.  Shallenberger.  And  also  to  control  the  rates  

Mr.  Smith  (continuing) .  Only  in  this  particular  line  where  there 
is  a  discrimination  between  the  rates. 

Mr.  SHALLBNBERCffiB.  Wh^  there  is  discrimination. 

Mr.  Smtth.  Yes. 

Mr.  HuiH««E8T0N.  As  I  understood  you  to  state  a  moment  ago  the 
commissi^  has  no  jurisdiction  over  hydroelectric  phmts  unless  they 
are  licensed. 

Mr.  Smith.  Tea. 

Mr.  HuoDunnoif.  The  power  granted  by  the  commission  to  theio^ 

Mr.  Smith.  That  is  rights  ^  m  eases  whm  tiieiy  are  cusiomeri 
of  licensed  power  plants. 

Mr.  HumHWEOiT.  Yes.  There  are  many  cases  of  hydroekctrie 
plants  where  you  have  nothing  to  do  with  tjaeir  a(#vill4Cfft 

Mr.  Smith.  We  have  nothing  at  the  present  time. 

Mr.  HuDDLESTON.  This  biU  does  not  give  yoiji  any  right  to,  &^ 
rates  in  any  event  ? 

Mr.  Smith.  Well,  of  course  we  have  that  right  only  at  ,tQ  ii|«|?-, 
state,  or  licensees. 
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Mr.  HuDDLESTON.  Or  licensees. 
Mr.  Smith.  Yes. 

Mr.  HuDDLESTON.  But  this  gives  you  no  power  to  regulate  all 
rates.   We  do  not  confer  in  this  bill  the  power  to  regulate  rates. 

Mp.  Smith.  We  would  have  the  power  to  prevent  discrimination. 

Mr.  HinwiuttiOK.  M^ly  the  power  to  prevent  discrimination. 

Mr.  &fixB.  I  think,  to  use  a  phrase  that  has  already  been  used 
hefe,  that  thk  IttU  woald  be  a  Inieh  rod. 

Mp.  Mxmmnon.  Tlie^ Hum^t  1  ha'v^  in  tiiiftii  »  this:  ^Phi»  bill 
seems  very  oompkz  to  im  isk  its  psmmm  lor  d^ing  what  hus  been 
indicated  as  being  desired,  and  I  am  wendmi^  'ma&m  tlie  0601- 
mission  has  ecMisidered  the  yMMage  of  l^e  Mil  1^  aMMdning  iftat 
particular  pmrpose.  ' 

Mr.  Smith.  As  the  chairman  knows,  both  early  last  summer  and 
recently  the  commission  has  given  consideration  to  this  bill  and  the 
corresponding  bill  that  has  been  introduced  in  tiie  Senate,  and  we 
have  twice  reported  on  it,  but  not,  as  your  inquiry  is  directed;  we 
have  not  reported  on  the  detailed  meehaaiies  used  in  carrying  out 
the  purpose. 

Mr.  HuDDi/ESTON.  Are  any  bills  pending  which  would  extend  the 
ecunmission's  power  of  regulating  interstate  rates? 

Mr.  Smpih.  I  do  not  think  of  any  that  are  pending.  Of  course, 
the  conmiission,  in  its  recent  annual  report,  has  made  certain  general 
recommendation  in  one  or  two  particular  details. 

Mr.  HuDDLESTON.  May  I  ask  what  is  the  attitude  of  the  commis- 
sion towards  such  an  amendment? 
^  Mr.  Smith.  The  attitude  of  the  commission,  as  I  know  it,  is  de- 
cidedly in  fa¥er  of  strengthening  the  present  Federal  water  power 
act  so  that  it  will  completely  cover  the  regulatory  field  not  covered 
bar  1^  State  oottiDM^ 

''-''Wti  ShMMJMMN.- Ill  otiier  wetds,  to  give  yon  the  power  to  reffu- 
liii  cOt  iirtaMta^  -  f  ^ 

Mr.  Smteh.  Yes,  ezelusiyely  ;  and  also  to  supplement  in  the  mat* 
ler  of  intrastate  niliv  Where  there  is  no  State  regulati<m.  Also, 
iunply  to  illustrate  one  phase  of  ^e  subject,  we  have  authority  imder 
section  19  of  the  act,  on  issue  of  securities^  and  that  has  been  receiv- 
ing our  attention  for  a  considerable  time  m  recent  months.  In  fact 
we  have  just  s^nt  two  days  in  such  a  case,  because  the  State  com- 
mission had  no  authority.  And  I  cite  that  to  mention  the  fact  that 
this  lack  exists  in  about  half  of  the  States  where  there  is  not  given 
to  any  State  agency  authority  over  the  issuing  of  the  securities  of 
the  power  companies;  and  of  course  our  jurisdiction,  even  in  those 
States  lacking  State  regulatory  authority  is  limited  to  licensees, 
affiliated  companies,  and  customers  of  licensed  companies. 

Mr.  Shallenberger.  Mr.  Commissioner,  the  matter  which  you 
have  just  discussed  was  one  of  the  reasons  for  the  introduction  of 
this  legislation,  to  cover  what  is  not  now  covered  by  legislation. 

Mr.  Smith.  I  think  in  the  particular  case  that  has  been  men- 
tioned, that  the  people  of  Crisp  County  seem  to  be  powerless  to 
protect  themselves  against  competition  that  they  consider  unfair. 
Now  as  to  the  general  ext^t  of  such  cases  I  can  not  state  definitely. 
ThMk  ifcal'tblB'eomplaiiQft  Is  itt^etgaattlM  that  th^  are  ihaee  cases 
of  unfair  competition,  bat  it  is  not  a  matt^  tliat  I^luttB  lcM)l»d  iitto 
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Mr.  BuLwiNKiiB.  Do  you  know  how  many  complaints  you  have 
received? 

Mr.  Smith.  We  have  not  received  these  complaints,  but  I  mean 
the  general  complaints  that  we  read  of  in  the  journals  and  the 
newspapers. 

Mr.  BijiiWiNKLB.  Have  you  any  idea  at  all  as  to  the  number  of 
cases  bearing  directly  on  that  point  that  complaints  have  been  made? 

Mr.  Smith.  Well,  I  might  saj,  or  I  meant  to  say,  that  I  do  not 
know  directly  of  the  matter  because  they  have  not  been  brought  to 
us,  because  at  the  present  time  that  is  not  under  our  jurisdiction, 
but  I  know  there  is  that  general  complaint.  My  belief  is  that  there 
would  not  be  a  great  amount  of  work  involved,  additional  work,  by 
reason  of  the  fact  that  I  think  that  such  legislation  would  preyent  it. 

Mr.  Chairman,  our  general  counsel  is  here. 

The  Chairman.  Have  you  finished  with  yiour  statement? 

Mr.  Smith.  Yes. 

The  Chairman.  We  will  be  glad  to  go  along  wi&  the  headlur 

to-morrow. 

Mr.  Parker.  Do  you  not  think  that  legislation  of  this  kind  would 
eventually  put  you  where  the  Interstate  Commerce  Commision  is 
with  regard  to  the  railroad  rates— in  the  final  <tnft)yffifi  jg  that  not 
what  will  happen  ? 

S^™-  I  would  not  say  that  by  the  nature  of  the  business  of 
distributing  electricity  would  bring  the  regulation  and  control  of 
rates  under  a  Federal  commision  to  the  same  extent. 

Mt.  TAxsm.  Well,  to  a  very  large  extent ;  not  90  per  cent,  but  per- 
haps 75  per  cent,  if  you  coordinated  these  various  agencies  which  is 
going  to  be  necessary  to  get  them  functioning  properly,  you  must 
have  it  under  some  commission  here  in  Washington. 

Mr.  SifrtH.  I  am  linking  of  the  present  condition  of  separating 
hydro  and  steam  power  plants  where  the  electricity  flows  over  the 
same  line  as  showing  that  need. 

Mr.  Parker.  With  the  coordination  of  all  these  methods  of  gener- 
atmg  electricity  in  the  different  States  and  the  questions  coming 
before  the  commission  it  will  ultimately  result  in  the  same  method 
or  manner  that  is  used  m  regulating  rates  on  n^lroads. 

Mr.  Smith.  Of  course,  but  again  I  would  have  to  fall  back  <m  the 
lawyers  to  decide  that  question;  I  am  not  a  lawyer,  and  I  am  onlv 
presenting  the  practical  side.  ^ 

Mr.  Parker.  I  am  not  a  lawyer,  either ;  I  am  thinking  of  its  natural 

sequences. 

Mr.  Smith.  There  is  no  one  that  is  going  to  be  harmed  if  they 
have  been  complying  with  the  purpose  of  regulation. 

Mr  BuRTNESs.  May  I  not  suggest,  Mr.  Parker,  that  the  matter 
about  which  you  cx)mment  was  involved  in  the  bills  by  you  in  tiie 
last  Congress  for  the  reorganization  of  the  Federal  Power  Commis- 
sion, and  on  which  we  had  full  hearings,  but  we  finally  decided  to 
report  on  minor  changes  in  the  law  resulting  in  the  present  com- 
mission but  without  adding  particularly  to  the  powers  of  the  com- 
mission as  formerly  organized.  •  *** 

Th^b  CttAlKMAN.  We  will  adjourn  until  10  o'clock  to-morrow 

adjournment  was  taken  until  10 
0  clo<*  a.  m.  of  the  following  day,  Wednesday,  February  1,  1933  ) 

15QS25— 33  3 
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House  of  Beprbskntativiss, 
Committee  on  Intbr8TATB  akd  Fobeign  Commerce, 

The  committee  this  day  mc*  at  10  o'clock  a,  m.,  Hon  Sam  Ray- 
Imrn  (chairman)  presiding. 
The  Chairman.  The  committee  will  ccane  to  i^r.  Are  you 

ready  to  proceed? 

KMBUn  OF  Airw.TM  d.  DBAYTON,  DrSTESTMENT  BUHOHHa, 

The  CHAiRBfAN.  Where  is  the  attorney  for  the  power  company? 

Mr.  Drayton.  I  think  that  he  just  stepped  out  in  the  hall  a 
moment  ago,  Mr.  Chairman.  .  ^  ,  . 

The  Chairman.  Well,  tell  the  gentlemen  that  if  he  is  going  to 
appear  before  the  committee,  we  will  have  to  hear  him  now.  We 

can  not  wait. 

Mr.  Drayton.  Would  you  like  for  me  to  proceed  5 

The  Chairman.  It  is  perfectly  all  right.   I  think  that  you  may 

go  right  ahead. 

Mr.  Drayton.  I  did  not  know  whether  you  wanted  me  to  pro- 
ceed now,  or  hear  him  first,  and  then  hear  me  after  he  had  spofa^. 

The  Chairman.  How  much  time  are  you  going  to  take? 

Mr.  Drayton.  I  do  not  think  more  than  40  minutes. 

The  Chairman.  All  right.  We  want  to  get  along.  We  inli  hear 
you,  then,  Mr.  Drayton. 

Mr.  Drayton.  My  name  is  Charles  D,  Drayton,  attorney,  Wash- 
ington, D.  C.  I  appear  for  the  proponents  of  tiiis  bill, 
^ir.  Chairman,  Mr*  Walton  Moore,  who  was  an  associate  of  yours 
for  some  years,  told  a  story  the  other  night  about  a  gentleman  frwrn 
Virmma  who  appeared  the  first  time  before  the  Supreme  Court  of 
the  United  States,  a  fair  jury  lawyer,  but  he  had  not  appeared  before 
that  court  before.  He  started  out  by  saying,  "  I  am  going  to  divide 
my  speech,  gentlemen,  into  three  parts :  First,  I  will  state  the  facts 
of  this  case,  then  the  kw,  |Bid  then  I  will  make  a  thrust  at  the  pas- 
sions of  this  court." 

I  know  that  anything  that  would  come  under  that  last  head  would 
be  futile  before  this  comwittee-  I  do  not  know  what  the  results 
were  before  the  court. 

Mr.  Huddleston  yesterday  asked  some  questions — want  to  take 
oare  of  just  a  few  preliminary  things— suggesting  that  this  bill. 
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to  secure  what  seemed  to  be  simple  results,  was,  or  seemed  to  be,  a 
very  complicated  measure. 

I  want  to  say,  at  the  outset,  that  the  bill,  as  it  has  now  been  re- 
written has  not  vet,  I  regret  to  say,  come  officially  before  the  com- 
mittee, because  the  reprint  that  Mr.  Shallenberger  was  good  enough 
to  ask  for  yesterday  has  not  come  to  hand. 

(Keprint  of  the  above  bill  as  H.  R.  14516  above  referred  to  is 
as  follows :) 

m,  B.  1401%  fltfwCT^eooBd  Oaasran,  aeooBd  seHiaa] 

A  BILL  To  amend  the  Federal  water  power  act,  as  amended. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  the  Federal  water  power  act,  asF 
amended,  is  amended  by  adding  after  section  20  a  new  section  as  follows; 

"Sec.  20a.  (I)  It  shall  be  milawful  (A)  for  any  licensee  hereunder  or  £«r 
any  person  affiliated  with  a  licensee,  or  (B)  if  such  action  tends  to  cause  any 
undue  or  unreasonable  advantage,  preference,  or  prejudice  as  between  persons  or 
localities  in  intrastate  commerce  on  the  one  hand  aud  interstate  or  foreign  com- 
merce on  the  other  hand,  or  any  undue,  unreasonable,  or  unjust  discrimination 
against  interstate  or  foreign  commerce,  for  any  corporation  engaged  in  trans- 
mitting or  receiving  electrical  energy  across  any  State  boundary,  or  for  any  per- 
son affiliated  with  such  corporation,  or  for  any  person  purchasing  power  from 
any  such  licensee  or  corporation  or  from  any  person  affiliated  with  such 
licensee  or  corporation  for  sale  and  distribution  or  use  in  public  seryiee 
(hereinafter  in  this  section  referred  to  in  each  case  as  the  seller),  to  sell  or 
offer  for  sale  electrical  energy  in  one  community  at  a  rate  or  rates  higher 
than  the  rates  at  which  electrical  energy  is  sold  or  offered  for  sale  in  another 
community  by  the  seller  or  a  person  affiliated  with  the  seller,  unless  in  the 
community  having  the  higher  rate  or  rates  the  cost  (as  referred  to  under  the 
provisions  of  subdivision  (7)  (B))  to  furnish  a  like  service  is  greater  and 
the  rate  or  rates  in  the  community  having  tlie  higher  cost  shall  not  exceed 
the  rate  or  rates  for  a  like  service  in  the  commuiity  having  the  lower  cost 
by  a  greater  percentage  than  the  percentage  difference  in  said  eOiA  to  fimildi 
the  service,  except  as  hereinafter  provided. 

"  (2)  Jurisdiction  to  enforce  the  above  provision  is  hereby  conferred  upon 
the  cimimission  upon  the  complaint  of  any  party  aggrieved  or  upon  its  own 
initiative ;  and  in  any  such  case  the  commission  shall  have  power  to  prescribe 
the  rate  or  rates  thereafter  to  be  charged,  in  such  manner  as,  in  its  judg- 
ment, will  remove  the  unlawful  element  and  such  advantage,  preference, 
prejudice,  or  discriminatiim.  Tlie  administration  of  the  provisions  of  tMs 
section,  so  far  as  applicable,  shall  be  according  to  the  procedure  and  practice 
in  fixing  and  regulating  the  rates,  charges,  and  practices  of  railroad  companies 
as  provided  in  the  act  to  regulate  commerce,  approved  February  4,  1887,  as 
amended,  and  that  the  parties  subject  to  such  regulation  shall  have  the  same 
rights  of  hearing,  defense^  and  review  as  said  c<Mnpanies  in  such  cases. 

"  (3)  When  the  seller  or  any  person  affiliated  with  the  seller  may  be  ex« 
periencing  in  any  community  the  competition  of  a  municipal  corporation 
engaged  in  selling  electrical  energy  to  the  public  at  rates  determined  by  the 
commission  to  be  insufficient  to  fully  reimburse  said  municipal  corporation 
for  the  cost  (as  defined  in  subdivision  (7)  (C) )  to  deliver  the  electrical  energy 
so  sold,  the  rate  or  rates  at  which  the  seller  or  person  affiliated  with  the 
seller  is  selling  or  offering  for  sale  electrical  energy  to  the  public  in  that 
community  shall  not  be  taken  Into  consideration  in  determining  the  law- 
fulness or  unlawfulness,  under  the  provisions  of  this  section,  of  rates  charg^ 
elsewhere.  The  determination  whether  or  not  said  rates  are  insufficient  for 
said  purpose  shall  be  made  only  after  sixteen  months  operation  on  a  commercial 
scale,  by  the  municipality,  of  its  electric  property.  For  the  purpose  of  said 
determination  there  firtiftll  be  included  in  the  municipal  Income  from  the  sale  of 
electrical  energy  a  sum  equal  to  the  fair  market  value  of  all  electricity 
delivered  for  municipal  use  from  the  municipal  electric  property. 

"(4)  The  act  of  selling  or  offering  for  sale  electrical  energy  at  different 
rates  for  a  like  service  shall  be  deemed  to  be  prima  facie  evidence  of  a  viola- 
tUm  of  this  sectlen;  and  ttie  burd«i  of  proof  shall  be  upon  the  seller  to  prove 


wben  rates  are  different  in  two  different  Gommmiities  that  raeb  a  4ilBeseiiee 

does  not  tend  to  unduly  prejudice  or  unjustly  burden  interstate  commerce,  and 
to  prove  the  actual  difference  and  the  percentage  difference  in  cost  which 
it  may  allege  exists  in  furnishing  a  like  electrical  service  in  different  com- 
munities and  to  show  that  a  mte  ofllsred  o^  «luii«^  in  c<mipe^on  with  a 
municipal  corporation  should  not  be  taken  into  consideration  in  determining 
the  lawfulness  or  a^wf iiUie«i,  imdei:  tb^  proyii^oos  ol  this  sectiodn,  U  rates 
charged  elsewhere. 

"(5)  It  shall  be  unlawful  for  any  person  described  in  subdivision  (1)  to 
sea  «r  lease  idl  &r  any  part  of  this  property  used  and  useful  in  the  business 

of  distributing  electrical  energy  to  the  public  except  at  a  price  and  to  a  pur- 
chaser or  lessee  and  under  terms  and  conditions  approved  by  the  commission ; 
but  the  price  at  which  such  property  in  any  State  may  be  sold  shall  not  be 
kfls  than  thiT  ytmt  of  ttiat  pmpeftty  properly  allocated,  as  determined  by 
the  commission,  from  the  aggregate  total  value  of  the  property  of  the  seller 
in  that  State  returned  by  it  for  rate-making  purposes  to  the  State  agency, 
if  any,  having  jurisdiction  over  its  rates ;  and  if  no  such  State  agency  exifirts, 
then  from  the  aggregate  total  book  value  of  the  property  of  the  seller  in  that 
Btate  For  the  purposes  of  this  section  the  commission  shall  take  into  account 
mt  facts,  circumstances,  and  conditions  surrounding  or  incident  to  the  rela- 
tionship of  seller  and  purchaser,  or  of  lessor  and  lessee,  which  shall  be  fully 
disclosed  to  the  commission,  and  when  it  appeafd  that  the  sale,  lease,  or 
tnauiet  is  not  bona  fide  lor  lack  of  consideration  or  failure  thereof  or  for 
«tiier  cause,  the  purchaser,  lessee,  or  transferee  shall  be  deemed  to  bei  an 
affiliate  and  the  duties  and  obligations  of  the  parent  as  defined  m  this  act 
shall  be  continued  as  tiiough  no  attemptjed  sale,  lease,  or  tlwisfer  sh^luive 
been  made:  Pravmed,  That  the  transfer  of  ownership  or  control  by  declara- 
tion of  a  stock  dividend  shall  not  be  recognized  as  a  bona  fide  transfer  of 
^ch  a  nature  as  to  avoid  the  obligations  hereby  imposed :  And  provided  further, 
?^mt  the  purchls^  electrical  energy  by  the  aflttiate^aU  Ukewlse  be  sub  ect 
to  inquiry  by  the  cwnmisrion  in  determining  the  bona  fides  of  snch  transaction. 
Ifo  OTCh  sale  or  lease  shaU  be  approved  by  the  commission  except  after  a 
todi?g  thaf  such  sale  or  lease  will  not  have  the  effect  of  permitting  an  ev^on 
the  provisions  or  purposes  of  tiiis  act;  and  any  such  siOe  or  lease  whldi 
JLSte  ^n  In  evasion  of  «ie  provisions  or  purposes  of  this  act  shall  be  void: 
S^Wed  hinoever,  That  the  limitations  upon  a  sale  or  lease,  as  m  this  para- 
^2^(5)  ahaU  not  awAy  to  a  sale  or  lea^  to  a  municipal  cor- 

^J^eriny  person  or,  in  the  case  of  a  corporation,  any  director  or  officer 
«J«rf^a^r  recover,  trustee,  lessee,  agent,  or  person  acting  for  or  employed 
S?1SS  WTOOTatton,  who,  alone  or  with  any  other  person  or  corporation,  shall 
tni^Uv^^rcause  to  he  done,  or  shall  knowingly  suffer  or  permit  to  be  done, 
Ti  v^ct  matter  or  tiling  prohibited  by  tiiis  section  or  declared  to  be  unlawful 

who  shLu  ai/orXt  thra^^  shall  be  deemed  guilty  of  a  misdemeanor,  and 
^i  n^n^yi^n  thereof,  be  fined  not  less  than  $1,000  nor  more  han 
^  a^S^iSrisS  for  a  term  of  not  less  than  six  months  nor  more  tlia^ 
^*oVea?°  rmd  each  day  such  violation  continues  beyond  thirty  days  shaU  be 
<|eemed  a  separate  offense.    ^  ^. 

^(7\  For  tJie  Durposes  of  this  section — 

«  A)  The  word  immunity '  shall  be  construed  to  be  any  area  within  which 
the  mtes^  t^seUer  are  the  same  to  all  consumers  for  a  like  class  of  electrical 

*^«Yb)  In  determining  tiie  cost  to  deUver  electrical  energy  in  any  community 
the  dwdS^  of  tte  seller  or  any  person  affiliated  with  the  seller  a  leged  to 
bTi^a^  useSl  in  delivering  electrical  service  to  that  community  shall 
^erlv  allocated  to  that  community  and  to  it  shall  be  assigned  a  valne 
nroS^rfv  aU^te^^^^^^  the  aggregate  total  value  of  the  property  of 
f^P^Uer  a^  perso^  affiliated  with  the  seller  returned  for  rate  mak- 
DuJLLs  to  t^fstatngency.  if  any,  having  jurisdiction  over  its  rates 
S^th^StX  in  which  said  community  is  located,  or  from  the  aggregate  total 
i^ook^re^^^^^^^  in  said  State  if  no  su^ency^^^^^^ 

in  the  event  a  different  and  more  authoritative  a«eregate  total  value  has  oeen 
Me»i^  or  Stoblished  by  competent  authority  as  a  basis  for  rate  making 
'fSd  fSr^e  ^LrSi^nTrates,  thm  the  value  to  be  assigned  shall  be  properly 
1S"^ed  from        difffrent  and  more  authoritative  value.   The         for  the 
Du^os^  of  ^termi^^^  under  tiiis  section,  the  lawfnlness  or  uaUiiii^^^  ot 
or  iS^  to  w  P«oii  to  aellfer  ^ecfcrkal  enefgr  in  any  cfliiim«nity 
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shall  be  deemed  to  include  a  reasonable  return  upon  a  property  value  properly 
allocated  to  that  community  from  the  said  total  aggregate  property  value. 

**(C)  The  cost  to  a  municipal  corporation  to  deliver  electrical  energy  to  the 
public  shall  be  deemed  to  include  its  expenses  in  operating  and  maintaining 
and  the  interest  accrued  on,  and  a  reasonable  sum  (as  defined  in  paragraph 
(D))  for  expected  depreciation  on,  that  part  of  the  investment  and  property 
of  said  municipal  corporation  used  in  so  delivering  electrical  energy,  and  in 
addition  a  sum  equal  to  the  accrued  tax  that  could  be  properly  assessed  thereon 
by  said  municipal  corporation  had  the  same  been  owned  by  the  seller.  It  shall 
be  deemed  that  the  several  parts  and  elements  of  the  municipal  property,  and 
the  municipal  investment  corresponding  thereto,  are  being  used,  in  respect  of 
any  said  part  and  element,  on^  in  the  pr<^rti(»i  that  the  eleetrical  energy 
generated,  transmitted,  or  delivered  therewith  bears  to  the  capacity  thereof 
to  generate,  transmit,  or  deliver  electrical  energy,  plus  10  per  centum  of  said 
proportion ;  but  not  exceeding  in  any  event  100  per  centum. 

"(D)  The  reasonable  annual  sum  for  expected  di^reeiation  shaU  be  deemed 
to  be  that  sum  which,  if  invested  semiannually  in  the  bonds  of  the  said  munlci- 
pal  corporation  at  market  prices,  would  yield  a  sum  sufficient  to  enable  the- 
said  municipal  corporation  to  replace  at  the  expiration  of  their  respective  lives 
the  several  parts  and  elements  of  its  said  property  used  in  furnishing  electrical 
eneqsy  to  file  pibUe. 

"(B)  'Person*  means  any  individual,  private  corporation,  partnership,  asso- 
ciation, or  common  law  trust. 

•*(F)  Two  or  more  persons  shall  be  deemed  to  be  affiliated  if  they  are  mem- 
bers of  a  group,  composed  of  a  parent  and  its  subsidiaries  and  of  otiier  cor- 
porations, of  which  each  member  exiespt  tiie  said  parent  is  a  sniMddiiUT  of 
some  other  member  of  the  group. 

"(G)  'Parent'  means  any  person  or  group  of  persons  controlling  one  or 
more  corporations  or  the  operations  or  management  thereof,  whether  by  own- 
ership or  c<Mrtrol  of  stodc,  or  hy  interiocWng  directorates,  or  otherwise.  The 
owaenriiip  or  control  by  any  sneh  person  or  group  of  persons  of  15  per  centum 
or  more  of  the  stock  of  any  corporation  shall  be  prima  facie  evidence  of  the 
control  of  such  corporation  and  of  its  operations  or  management  by  such  person 
or  group  of  persons.  A  corporation  to  which  such  person  or  group  of  persons 
sustains  the  relationship  of  parent  is  herein  termed  a  'subsidiary'  of  such 
person  or  group  of  persons. 

"(H)  'Like  service*  means  an  electrical  service  charged  for  under  a  like 
general  classification. 

"(8)  No  basis  for  a  complaint  under  this  act  shall  exist  because  of  a  differ- 
^ce  in  rates  for  a  like  service  between  two  c<Hnmunities  separated  by  a 
greater  distance  than  three  hundred  miles." 

Sex:.  2.  If  any  provision  of  this  act  or  the  application  thereof  to  any  person 
or  circumstances  is  held  invalid,  the  remainder  of  the  act  and  the  application 
of  such  provisions  to  otiber  persons  or  circumstance  shall  not  be  afEactad 
tiimby. 

The  bill  is  a  process  of  eTolution  reaching  over  sev^al  moiillis 
and  while  we  think  the  result  sought  to  be  accomplished  is  very 
simple  yet,  in  order  to  cure  *  lot  of  possible  loopholes  that  might 
enable  those  bound  by  the  bill,  or  sought  to  be  bound  by  it,  to 
escape,  it  ima  been  necessary  to  draft  it  with  a  great  deal  of  care, 
and  we  thiok  ^at  we  have  finally  succeeded  in  doing  that.  Oi 
course,  simple  results  are  sometunes  aoeomplished  by  what  appears 
to  be  very  cumbrous  machinery,  and  we  think  that  the  result  to  be 
accomplished  by  the  bill  would  be  entire!}^  simple,  in  that  it  would 
m^ke  impossible  the  charging  of  discriminatory  rates  for  electric 
service  in  the  same  manner  that  the  Interstate  Commerce  Commis- 
sion deals  with  the  subject  of  discriminatory  rates  for  transportation 
services  under  section  3  of  the  act  to  regulate  commerce,  as  that 
section  has  be^n  construed  by  the  Supreme  Court  in  the  famous 
Shreveport  case  (234  U.  S.,  342). 

Mr.  Parker  asked  a  question  yesterday  of  Chairman  Smith,  indi- 
cating that  if  this  bill,  or  some  similar  bill,  were  passed  investing 
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the  Federal  Power  Commission  with  additional  jurisdiction  to  take 
care  of  situations  of  ^s  sort,  it  might  create  another  huge  govern- 
mental machine  like  the  Interstate  Commerce  Commission. 

Mr.  Htn»usffEON.  Before  you  proceed  on  that,  I  ^d  not  have 
anjrthin^  in  sand  in  calling  attention  to  the  l»]l^  ezeept  with  refer- 
ence to  its  form. 

Mr.  Dratton.  I  am  coming  to  that. 

Mr.  HuDi»jssTON.  I  wanted  to  know  whetiier  we  ooidUl  licit  l»a¥e 
some  simple  measure  which  would  answer  your  purposes. 

Mr.  Dratton.  As  I  read  the  present  bill,  it  already  provides  for 
handling  the  matter  of  discrimination  in  rates. 

Mr.  ^ffijDDLESTON.  Not  with  reference  to  nonlicensees. 

Mr.  Drayton.  No.  And  that  is  just  one  feature  that  we  do  hope 
will  be  corrected  in  this  proposed  bill.  That  is  an  important  element 
in  it,  and  I  will  discuss  that  in  a  few  moments. 

Mr.  HuDDLESTON.  Now,  would  it  be  within  the  power  of  the  com- 
mission under  the  water  power  act  to  remove  these  discriminatory 
rates? 

Mr.  Drayton.  Well,  I  hope  to  show  you  that,  in  going  ahead  with 
the  argument,  in  another  place,  if  you  will  excuse  me  for  just  a 
moment,  I  am  going  to  come  to  that. 

The  answer  to  Sir.  Parker's  suggestion,  I  submit,  is  that  the 
problem  is  very  much  simpler  here  from  every  viewpoint. 

The  Interstate  Commerce  Commis^on  deals  with  thousands  of 
rates,  classifications,  and  practices,  applying  on  thousands  of  dif- 
ferent commodities,  carried  by  hundrecb  of  raibroads.  Here,  we  are 
liealing  wi^  a  idngle  commodity — electricity — supplied  by  a  com- 

Saratively  few  companies,  under  very  much  less  complicated  con- 
Ltioosy  and  whidi  conditions  ordinarily  are  so  .nearly  identical  as  to 
mmsb  or  justfy  eomparatiT^y  lew  differences  in  rates.  I  do  not  see 
how  you  could  anticipate  any  such  enlargement  of  the  functions  of 
the  Federal  Power  Commission. 
Mr.  Parker.  Mr.  Chairman,  will  the  gentleman  yield  ? 
Mr.  Dratton.  Yes. 

Mr.  Pasker.  How  would  you  get  at  what  were  proper  rates? 
Would  you  not  have  to  go  in  and  value  the  property  ? 

Mr.  Dratton.  Well,  as  to  that,  I  think  it  is  not  necessary. 

Mr.  Parker.  Would  you  not  have  to  have  a  valuation,  right  out 
to  the  last  item  ? 

Mr.  Drayton.  Well,  under  the  present  bill,  valuations  are  required 
as  to  licensees. 

Mr.  Parker.  I  will  grant  you  that,  but  still  they  would  have  to 
open  the  books,  on  the  building  of  the  dams,  and  all  of  that. 
Mr.  Drayton.  Perhaps  that  is  true. 

Mr.  Parker.  They  do  not  have  to  estimate  now  what  some  of  the, 
buildings  cost. 

Mr.  Drayton.  But  you  would  be  surprised,  Mr.  Parker,  at  how 
many  of  these  companies,  now  doing  business,  are  licensee  companies, 
and  the  number  is  growing  continuously,  as  you  will  see  by  the  rejpidlrt 
of  the  power  conmiission,  the  twelfth  annual  report,  and  especially 
by  the  report  that  they  made  6n  t^e  holding  companies'  control  of 
licensees. 
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But  as  a  matter  of  fact,  under  this  bill,  no  valuations  by  the 
Federal  commission  would  be  necessary.  Only  where  the  power  com- 
pany itself  initiates  a  difference  in  rates  givmg  rise  to  a  complaint 
of  tmjust  discrimination,  does  the  jurisdiction  of  the  Federal  com- 
mission become  vested.  Then,  under  paragraph  (4),  the  burden  of 
proof  devolves  upon  the  company,  or  "  seller,"  to  justify  t^  dis- 
crimination.  That  burden  may  be  discharged  by  showing  a  sufficient 
difference  in  the  cost  of  furnishing  a  like  service  m  the  dilfCTent 
communities.  In  arriving  at  such  cost  of  furmshing  the  seme© 
in  the  community  accorded  the  lower  or  preferential  rate,  a  proper 
allocation  of  value  of  the  property  used  m  such  senrice  is  requured 
under  paragraph  (7)  (B),  but  the  Federal  commiasionj  even  thm, 
is  not  required  to  make  a  detailed  appraisal  of  ih»  whole  orjKaj 
part  of  the  plant.  It  merely  ascertams,  as  an  ovidenUary  t act  in 
the  course  of  that  particular  proceeding,  what  value  has  berai  re- 
turned to  the  State  agency  by  the  seller  for  its  whole  property  in 
that  State  for  rate-making  purposes;  or,  if  no  such  State  agency 
exists—  '  '  '         ■  '  •  " 

From  the  aggregate  total  book  value  of  said  property  In  aald  State; 

or — 

In  the  event  a  dfflerent  and  more  authoritative  aggregate  total  value  has  been 
determined  or  established  by  competent  authority  as  a  basis  for  rate  making 
and  for  the  then  existing  rates,  then  the  value  to  be  assigned  shaU  be  properly 
allocated  from  said  different  and  more  anthoritatiye  yalae. 

Thus,  it  will  be  seen  that  the  bill  carefully  refrains  from  imposing 
any  costly  or  comprehensive  duty  on  the  Federal  commission  with 
respect  to  valuation  and  this  would  seldom,  if  ever,  be  necessary 
to  the  accomplishment  of  the  purpose  of  the  bill,  which  is  to  secure 
equality  in  rates  where  it  may  be  properly  found  that  inequaUfy 
results  in  unjust  discrimination. 

But  even  in  the  rare  case  where  the  Federal  commission,  in  order 
to  correct  unjust  discrimination,  is  recjuired  to  finally  fix  a  level  of 
interst^  rates,  it  may  base  its  conclusion  on  the  best  evidence  avail- 
'ittlHSK&^  case  on  the  question  of  value.  The  power  company 
charge!'  with  the  discrimiiiii||ilind  upon  whom  the  burden  of 
proof  rests,  adduces  such  e^oence  as  it  may  deem  proper,  and  this 
IS  subject  to  refutation  by  opposing  parties.  Thus  the  record  ap- 
propriate to  the  case  is  made.  When  the  Interstate  Commerce 
Commission,  on  March  11,  ldl2,  announced  its  decision  in  the  Shreve- 
port  case  and  prescribed  a  reasonable  level  of  interstate  rates  from 
Shreveport  to  Texas  points,  the  act  requiring  a  general,  compre- 
hensive valuation  of  railroads  had  not  even  been  passed.  That  act 
did  not  become  effective  until  March  1,  1913,  and,  of  course,  the 
commission  had  been  passing  upon  the  reasonableness  of  rates  since 
1887.  Moreover,  in  the  Shreveport  case  the  commission  gave  little, 
if  any,  consideration  to  valuation  in  prescribing  reasonable  rates. 
In  the  several  country-wide  cases  involving  proposed  general  in- 
creases in  rates  the  commission  has  not  had  available  the  detailed 
valuation  of  the  railroads  which  the  valuation  act  contemplates. 
So  far  as  it  thought  necessary  to  the  decision  of  any  of  these  cases 
the  commission  accepted  in  evidence  the  best  information  then  avail- 
able on  the  question  of  value. 
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Thmt  the  Federal  Power  Commission  may  do  the  same  is  indi- 
cated by  the  decision  of  the  Court  of  Appeals  of  the  District  of 
Columbia  (which  is  a  final  adjudication  because  of  the  denial  of 
llie  petiftum  fer  writ  of  certiorari  by  the  United  States  Supreme 
Ooiiit),  in  Oarion  Biycff  P<^er  Co.  v.  Smith  (^9  Fed.  861).  In 
tliat  caae  it  w»  lield  tiMft  the  Fedend  Pow^  CoHupission  may  make 
an  isvcstigadon  to  pBCortaiit  ot^ifial^  m  aad  net  inTeetaaient 
di  any  lioonsee  at  any  time  as  an  a^hnmifltrative  matter  in  ord«r  in- 
laiygentiiy  to  esendse  its  extensible  regulatory  and  sapervisorj  pow* 
MB.  The  company  filed  wiUi  the  commisnen  a  stat^nent  represent- 
ing the  actual,  legitimaitt  cost  of  the  construction  oi  its  project 
mbt^  $11X^2^14.57.  An  exunination  and  audit  of  the  hocks  of  the 
Oarkm  Co.  was  made  hjr  tiM  accounting  division  of  the  commission, 
and  a  report  was  filed  recommending  the  elimination  of  the  sum  of 
$6^13,904.78  from  the  statemmikt  of  actual  legitimate  investment. 
The  company  filed  a  protest,  insisting  that  its  original  statement 
was  correct  and  assertmg  that  the  Federal  Power  Commission  was 
without  jurisdiction  to  make  any  adjudication  or  order  with  refer- 
ence to  the  cost  of  the  project.  The  court,  however,  upheld  the 
order  of  the  commission  making  the  eliminations  referred  to  above. 

We  submit,  therefore,  that  it  can  not  fairly  be  contended  that  in 
order  to  deal  with  the  exceptional  case  to  which  the  proposed  bill 
is  directed,  a  costly,  country-wide  valuation  of  properties  used  in 
the  production  and  distribution  of  power  is  necessary.  On  the  con- 
trary, the  commission  would  take  such  evidence  as  might  be  deemed 
competent  and  relevant  in  the  particular  case. 

Mr.  Parker.  Do  you  not  think  that,  as  a  matter  of  practical  effect, 
that  your  rates,  for  the  State  of  Georgia,  and  the  State  of  Alabama, 
and  the  State  of  Mississippi,  would  eventually  equalize  under  the 
laws! 

Mr.  Drayton.  That  is  provided  for  in  here. 
Ifir.  Pmousr.  Well,  I  am  not  speaking  of  to-morrow.  I  am  speak- 
ing of  eyentually,  to  carry  out  the  system  that  is  advanced  in  this 

.  Mr.  Drattok.  Only  in  so  far  as  that  sort  ofpower  would  be  along 
the  fines  of  the  power  wloeh  Utt  Luteistate  Cx>mmerce  Cosmussioii 
exercises. 

Mr.  Paskeb.  Yes,  practically  along  that  line. 
Mr.  Drayton.  Under  the  Shreveport  case. 

Mr.  Parkeb.  But,  practically,  the  tariff  on  all  of  these  is  going  to 
be  interstate,  as  well  as  intrastate. 

Mr.  Dbayton.  Mr.  Parker,  if  that  is  necessary  to  accomplish  what 
is  here  needed  in  the  public  interest,  I  think  that  ought  to  be  done, 
but  I  do  not  think  that  it  will  ever  deprive  the  States,  through  their 
State  commissions,  of  control  over  their  intrastate  affairs.  It  is 
no  invasion  of  their  state  functions.  We  can  not  do  that  under  this 
law. 

Mr.  Parker.  You  could  not,  on  purely  intrastate. 

Mr.  Drayton.  Now,  there  could  not  be  any  objection  to  having 
the  same  level  of  rates  on  a  nondiscriminatory  basis,  in  Alabamai 
and  Mississippi,  and  Georgia. 

Mi*.  Parker.  I  was  not  discussing  it  from  that  angle.  I  was  dis- 
cussing it  from  the  angle  of  concentration  of  power. 
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Mr.  Drayton.  Well,  if  that  is  so,  and  if  you  deplore  it— and  I  am 
a  sort  of  a  States'  rights  man  myself— it  is  just  inescapable,  can  not 
be  helped,  because  we  are  faced  here  with  a  condition,  and  not  a 
theory,  and  where  it  has  been  necessary  for  the  Federal  Government 
to  take  control  of  these  things,  it  has  been  done  invariably.  So 
now,  we  hope  you  will  not  stop  short  in  this  particular  instance,  as 
we  hope  to  show  you  it  is  required  in  the  public  interest. 

Mr.  Parker.  My  theory  is  that  the  public  interest  goes,  perhaps, 
to  use  an  expression  which  is  not  apt  here,  but  nevertheless,  yon 
understand  what  I  mean — I  think  perhaps  the  Federal  Gk>veninMiit 
should  govern  the  wholesale  prices  that  go  over  Statto  lines,  but  when 
it  gets  into  an  intrastate  situation,  where  your  intrastate  company 
distributes  it,  and  is  the  real  distributor,  then,  I  hdieve^  it  is  entuKely 
h^e  hands  of  the  State.  ThAt  is  m j  thecwy. 
flpr.  I^yton.  Well  now,  suppose  tiiat  im  take  Ms  sorl  of  a  ^se 
t^t  I  mentioned  yesterday,  where  a  point  ia  within  a  few  ndkB  of 
the  Alabama  boundary,  and  haa  litoa  than  they  have^  mM  isk 
Alabama.  h. 

Mr.  pABKraL  Yes. 

Mr.  Drayton.  Now,  the  Georgia  oommktsioii  is  tied  to  jvrisdiction 
within  that  State. 
Mr.  Pakkeb.  Yes. 

Mr.  Drayton.  Now,  the  lower  rates  there  just  across  the  State 
line  might  attract  the  location  of  industries,  which  are  just  as  much 
entitled  to  go  into  Alabama,  and  perhaps,  Alabama  is  ]ust  as  much 
entitled  to  nave  them  do  so,  and  there  is  only  one  way  of  correcting 
that  condition,  and  that  is  through  the  Federal  Power  Commis- 
sion having  authority  to  outlaw  the.  discriminati(m  that  would  cause 
this  unjust  condition. 

Mr.  Parkeb.  I  would  not  deprive  the  States  of  the  right  to  fix 
those  rates. 

Mr.  Drayton.  Well  then,  if  Georgia  has  that  power  to  control 
those  rates,  whatever  that  commission  may  do  may  cause  the  Ala- 
bama commission  to  make  a  similar  reduction,  and  you  have  got 
the  States  controlling  interstate  commerce  indirectly,  and  you  have 
no  assurance  of  uniformity  or  consistency. 

Mr.  Parker.  My  theory  would  be  to  fix  the  prices,  the  whole- 
sale prices,  across  the  line,  which  the  distributing  company  pays. 
If  they  had  that  power,  exercised  that  function,  what  woula  wie 
results  be? 

Mr.  Drayton.  Well,  that  comes  under  this  bill,  the  wholesale 
prices,  but  we  would  like  also  to  cover  the  rates  actually  charged, 
and  you  could  not  fix  that  unless  you  eontrdtkd  the  whole  business. 
The  Supreme  CJourt  has,  in  sevend  ciees,  staled  how  dili^^  that 
is.  I  mean,  in  deaMjo^  with  the  power  iMnstry. 

Mr.  Pabkeb.  I  wiU  not  take  up  any  m&re  of  your  time.  This 
may  be  irrelevant  as  to  the  particular  issues  here  involved. 

Mr.  NeEiSOK.  T<m  say  that  this  bill  contemplates  the  fixing  of 
prices  on  electrici^  going  across  interstate  lines  ? 

Mr.  DnAYtON.  Yes,  sir;  but  only  indirectly,  by  prohibiting  un- 
just discrimination. 

Mr.  Nelson.  Can  you  do  that?  Does  the  fixing  of  the  sale  price 
come  under  the  power  to  regulate  commercel 
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Mr.  Drayton.  Well,  I  think  that  that  is  a  power  that  they  have 
undw  the  doctrine  of  the  Shreveport  case.  I  think  that,  as  that 
power  is  fed  into  the  different  cities,  and  actually  consumed,  as  that 
IS  done,  that  it  is  a  part  of  an  interstate  transaction.  It  has  come 
from  another  State,  as  you  heard  Mr.  Williams  explain  yesterday. 
You  can  not  tell  where  that  power  is  derived  from.  It  may  be 
manufactured  here,  or  at  some  other  place. 

Mr.  Nelson.  Suppose  the  Federal  Government  assumes  control 
over  the  transmission  of  power  in  interstate  commerce,  and  the 
power  is  transmitted  from  Maine  to  New  Hampshire,  for  instance. 
Do  you  think  that  you  could  fix  the  price  at  which  thai  power  must 
be  sold  ? 

Mr.  Drayton.  Well,  we  hope  so.  That  is  the  purpose  of  this 
bill,  to  bring  all  corporations  under  Federal  control  to  that  extent. 

Mr.  Nelson.  Well,  is  that  regulating  interstate  commerce,  to  fix 
the  price  at  which  anybody  may  sell  power  I 

Mr.  Dratton.  Well,  we  limit  the  scope  of  this,  under  the  amended 
bill,  to  300  miles,  so  that  power  from  Maine  would  have  no  effect 
CNi  the  rates  in  Georgia  nnaer  this  bill. 

Mr..  Nmmr.  I  do  Bol  want  to  get  into  any  dlscussicm.  I  want 
to  know  whether  it  can  be  done.  X  do  not  know  whether  it  can^be 
done  not.  Oan  we  fix  the  prices  of  a  commodity?  Is  that  in- 
cluded in  the  regolstion  of  tnoispor^iiion,  the  fixing  of  the  selling 
price  ? 

Mr.  DiAiTOK.  Well,  what  is  the  difference  between  electricity 
going  over  these  lines,  in  interstate  commerce,  manufactured  in  one 
State,  and  consumed  in  another,  going  over  a  power  line  into  another 
community,  and  interstate  oownvroe  in  toaasportation?  I  do  not 
see  any  difference  at  all. 

Mr.  Nelson.  Is  there  not  a  difference  though?  Can  you  fix  the 
price  of  potatoes  coming  out  of  Maine  into  New  Hampshire  ? 

Mr.  Drayton.  No.  That  is  not  a  public  utility.  That  is  not  a 
property  dedicated  lo  the  public  use.  Where  you  have  got  a  public 
utility  which  dedicates  its  property  to  the  public  use,  there  you  have 
a  service,  I  think,  which  is  subject  to  control  and  regulation,  just 
like  interstate  transportation. 

Mr.  Nelson.  And,  under  the  interstate  commerce  clause,  you  can 
fix  the  price  at  which  it  is  to  be  sold  ? 

Mr.  Drayton.  Well,  I  do  not  see  any  reason  why  Congress  could 
not,  under  this  power  to  regulate.  That  is  what  the  Supreme  Court 
in  the  Shreveport  case  held  attached  to  the  Federal  power  under  the 
Constituticm. 

Mr.  JjEJl  Mr.  I>ra3rton,  do  I  understand  you  to  say  that  the 
Supreme  Court  has  aneady  ccmfirmed  that  power  ? 

Mr.  Dhatton.  Well,  the  Supreme  Court,  in  several  cases,  has  shed 
some  light  on  that  sitaation. 

Mx.  Nelson.  Not  the  fixing  of  prices. 

Mr.  Dkatton.  No,  but  they  have  held  that,  in  dealing  with  the 
rates  charged  by  a  gas  company,  for  example,  it  is  proper  to  examine 
the  entire  charge  for  the  service.  This  was  the  case  of  Western  Dis- 
tributing Co.  V,  Public  Service  Commission  (285  U.  S.  119).  There 
it  was  held  that  a  natural  gas  distributing  company,  seeking  an  in- 
crease in  its  retail  rates,  must  oflter  satisfactory  evidence  of  the 
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^asonableness  of  the  interstate  wholesale  rate  for  gas  furnished  at 
a  city  gate,  where  pipe  line  and  distribution  companies  were  under 
single  ownership  and  control.  Now,  that  related  to  the  power  of  a 
State  commission  to  deal  witii  rates  charged  in  a  particular  com- 
munity. This  bill  does  not  take  away  that  power.  It  is  not  intended 
to  transfer  sudi  jurisdiction  from  the  State  commissions  to  the 
Federal  c<Mnmission.  We  are  willing  to  have  the  bill  amended  in  any 
way  necessary  to  make  this  clear.  The  only  power  sought  to  be 
conferred  under  this  bill  on  the  Federal  commission  is  the  power 
to  correct  discriminations  as  between  persons  or  localities  m  intra- 
state commerce,  on  the  one  hand,  and  interstate  commerce,  on  the 
otiier  hand,  which  discriminations  are  not  warranted  by  a  difference 
in  costs.  I  cite  the  Western  Distributing  Co.  case  merely  as 
establishing  the  principle  that  wherever  it  is  necessary  to  consider 
the  service  as  a  whole  in  order  to  sustam  the  power  to  regulate  in 
the  public  interest,  that  may  be  done. 

It  may  be  conceded  that  rates  charged  a  given  commumty  for  elec- 
tric service  are  subject  to  regulation  by  State  authoritjr,  when  it  can 
be  shown  that  the  generation,  transmission,  and  distribution  consti- 
tute one  complete  service  performed  wholly  within  the  confines  of  a 
single  State;  but  when  such  service  is  performed  partly  in  one  State 
and  partly  in  another  it  is  interstate,  and  therefore  may  be  regulated 
by  the  Federal  Government.  Furthermore,  under  the  doctrine  of 
the  Shreveport  case,  if  the  regulation  of  the  level  of  such  rates 
within  a  State  produces  unjust  discrimination  against  interstate 
commerce,  that  is  ground  for  conferring  jurisdiction  on  the  Federal 
commission,  not  necessarily  to  fix  the  level  of  the  rates,  but  to  de- 
clare the  rule  in  so  far  as  may  be  necessary  to  cwrect  such  discrim- 
ination. Kespecting  interstate  tolls  of  telephone  companies,  it  was 
held  in  Smith  v.  lUinois  Bell  Telephone  C!o.  (282  U.  S.  133),  that 
these — 

Are  the  rates  applicable  to  interstate  commerce,  and  neither  these  interstate 
rates  nor  the  division  of  the  revenue  arising  fr<Mn  interstate  rates  was  a 
matter  for  the  determination  either  of  the  Illinois  commission  or  of  the  court 
in  dealing  with  the  order  of  that  commission.  The  commission  would  have 
had  no  authority  to  impose  intrastate  rates,  if  as  such  they  would  be  conftsea- 
tory.  on  the  theory  that  «ie  ifiterstate  revenue  of  the  company  was  too  small 
and  could  be  increased  to  make  good  the  loss.  The  interstate  service  of  the 
Illinois  companv,  as  well  as  that  of  the  American  company,  is  subject  to  the 
jurisdiction  of 'the  Interstate  Commerce  Commission,  which  has  been  ent- 
powered  to  pass  upon  the  rates,  charges,  and  practiees  voting  ta  tiiat  sirawlce. 

When  the  regulation  of  intrastate  rates  for  services,  either  tele- 
phone, telegraph,  or  power,  interferes  with,  imposes  a  burden  upon, 
or  causes  a  discrimination  against  interstate  rates,  then  the  Federal 
Government  has  a  right  to  interpose  by  suitable  regulation  to  remove 
the  interference,  burden,  or  discrimination. 

Mr.  Nelson.  That  was  all  a  matter  of  rates,  was  it  not? 

Mr.  Drayton.  Yes,  sir.  This  is  a  matter  of  rates  _  , 

Mr.  Nelson.  Where  do  you  find  any  case  which  says,  under  the 
commerce  clause,  that  the  Congress,  or  that  the  commission  can  fix 
prices  of  a  commodity  taravding  from  one  State  to  another? 

Mr.  Drayton.  Well,  now,  what  do  you  mean  by  prices,  Mr.  Nel 

son?  You  mean  rates?  ,       •,  i. 

Mr.  Nelson.  Where  is  there  any  authority  for  anybody,  imder  the 
commerce  clause,  to  fix  the  sales  price  at  which  electricity,  as  a  com- 


moditj,  akM  be  8oM  irwn  <Mie  State  to  another.  After  it  gets  to 
anoiiier  State,  that  price  may  be  the  basis  for  fixing  the  rate,  but 
you  are  going  to  say  what  tiiiat  price  will  be,  and,  undtor  what  clause 

of  the  Constitution  ? 

Mr.  Drayton.  I  think  that  the  principle  is  that  that  is  a  part  of 
the  whole  service,  from  the  beginning  to  the  end,  that  is,  the  manu- 
facturing and  distribution  of  it,  over  the  wires,  and  the  sale  of  that 
In  that  community,  and  then  that,  as  a  whole,  is  subject  to  Federal 
iegulation. 

Now,  you  mentioned  potatoes.  I  do  not  think  that  is  analogous 
jit  all,  if  you  will  pardon  me  for  saying  so. 

Mr.  Nelsox.  Does  the  commerce  clause  make  a  distinction  and 
have  any  greater  effect  when  dealing  with  commodities  going  into  the 
public  service  than  it  does  with  any  other  commodities? 

Mr.  Drayton.  I  think  it  does ;  yes,  sir.  That  is,  to  regulate  com- 
merce imder  the  commerce  clause.   It  is  interstate. 

Mr.  Nelson.  Then  under  that  clause,  if  the  article  goes  into  a 
public  utility  use  you  have  more  than  power  to  regulate^  you  have 
power  to  fix  the  prices?  ' 

Mr.  Drayton.  Well,  I  do  not  see  any  difference  betH^Mi  fixing  that 
price,  if  you  prefer  to  call  it  that,  or  rates,  as  I  would  prefer  h*Ve 
jou  say,  than  the  rates  for  transportation  of  ft^i^^. 

Mr.  Nelson.  The  point  that  is  bothering  me  UT^b  I  do  not  see 
how,  under  the  clause  allowing  yon  t6  i^iM^  ilsSiifrfibM 
vou  can  fix  the  price.  That  is  what  is  bomering  me. , 

Mr.  Dratton.  Well,  why  not?  It  is  a  rate.  It  is  to  httrnm^ 
rate. 

Mr.  KsE^dlv.  1  ^6  n<9^  see  how  you  can  fix  the  price.  I  can  see 
how  you  can  make  a  n^.  You  can  make  a  rate  ajid  prescribe  regu- 
lations for  tranqfiort^on,  but  how  you  ai%  gt^i^  to  gel  iathontjr 
to  determine  its  priee  is  something  that  I  can  not  see. 

Mr.  DaAnon.  Well  now,  this  is  a  sorviee,  mm}  this  is  a  rate  for 
services  performed  by  a  public  utility. 

Mr.  Nelson.  It  is  rate  only  as  r^ards  transportation  charges. 

Mr.  Dbayton.  Weli  tiien-  yon  might  just  as  well  say.  that  the 
ultimate  thing  is  a  commomly,  and  therefore,  you  can  not  fix  the 
price  at  all,  because  it  happens  to  be  mi9iiif«etored  and  sold  in 
different  States. 

Mr.  Neuron.  Under  the  commerce  clause  as  I  understand  it,  you 
can  regulate  the  transportation  of  articles^  any  i4h(d^  article,  but  you 
can  not  fix  their  price. 

Mr.  DitAYTOX.  No ;  not  on  ordinary  commodities. 

Mr.  Nelson.  Well,  how  can  you  fix  the  price  at  which  electricity 
is  sold?  That  is  what  is  bothering  me.  I  know  that  you  can  fix 
the  interstate  commerce  rates  for  its  transportation,  but  how  can  you 
fix  the  delivery  price  on  electricity?  You  can  establish  freight 
rates ;  that  is  transportation.  I  can  see  that.  I  can  see  how  you  can 
regulate  the  charges  for  freight  rates  because  it  is  an  interstate 
service,  but  I  do  not  see  how  you  can  fix  the  price  at  which  I  shall 
sell  electricity. 

Mr.  Drayton.  Because  I  regard  it  as  a  completed  service,  just  like 
a  transportation  service.  * 


VEDERAIi  WATIH  FOWBE  AOf 


41 


Mr.  Nelson.  WeU,  that  is  regulation  of  transportation  but  when 
ou  setthe  price  at  which  I  shaU^l  the  thmg  transported,  that  is 
~'^^t  matter.  What  has        got  to  do  with  the  regulation 
iH_iw»>i#ortation?  ,    i  .  i  x 

SfrTDEATTON.  WeU,  alter  all,  we  fix  the  price  at  which  transpoi- 
tatioii  is  sdid,  and  that  power  certainly  is  in  the  Federal  (jovern- 
mant,  as  eiamsed  by  the  Interstate  Commerce  Commission. 

Mr.  Nelson.  No.  I  am  willing  for  you  to  fix  the  price  of  trans-^ 
portation,  by  the  railroads,  and  in  interstate  commerce,  but  I  am 
not  wiUiiig  for  you  to  tell  me  at  what  price  I  can  sell  my  product.. 
I  fix  my  own  price  on  my  o(TO  etocteicity,  having  paid  all  proper 

interstate  charges. 

Mr.  Drayton.  You  mean,  on  the  goods  after  they  are  traiisportexL 
That  is  similar  to  the  case  that  you  have  in  mind,  it  seems  to  me,  hit. 
In  other  words,  you  transport  a  carload  of  freight,  flour,  we  will 
say,  and  that  flour  is  sold  then  by  the  fellow  who  gets  it,  down  ]n 
Texas,  or  anywhere  else,  at  the  price  he  chooses.  Well,  nobody 
attempts  to  fix  that  price,  and  that  is  not  the  purpose  here,  but  the 
transportation  service  on  that  flour  is  fixed,  and  is  subject  to  regu- 
lation, and  here  is  service  which  is  a  completed  service  interstate. 

Mr.  Nelson.  Assuming  that  I  have  a  power  plant  in  Maine,  aiid 
that  I  am  selling,  or  that  I  want  to  sell,  electricity  across  the  line 
at  so  much  per  kilowatt,  or  however  it  is  measured,  and  that  I  make 
a  contract  to  sell  at  that  price.  Now,  you  represent  the  Federal 
Power  Commission^  which  has  authority  over  the  transportation  of 
that  commodity.  How  are  you  going  to  regulate  ite  price?  There 
may  not  be  anything  to  it,  but  I  never  comd  under^nd  how  the 
Federal  Government  can  regulate  prices. 

Mr.  DtLATTO^,  I  sm  going  to  regulate  prices  on  a  comply  inter- 
state serviee.  Hcirw^  tlM^  is  the  best  answer  I  can  g^^ 

lb*  J^WLfK)N.  We  are  not  aqting  any  public  service  commis- 

1^  .}#WW  We  aisa  spajpfar  emmimm  the  ipfitter  of  interstate^ 
eommepoe^ ' 

Mr.  J^f^mm,  HW»rt»Mlt  i^jj^M^p^tfrte  coi|a|pe  in  lihat  particular 
service. 

Mr.  Nelson.  And  then,  under  the  interstate  commerce  clause,. 
Congress  can  regulate  the  sales!  How^  are  you  going  to  fix  those 

prices  ? 

Mr.  Drayton.  I  really  do  not  know  how  to  answer  you  any  more 
definitely  than  I  have  done,  Mr.  Nelson. 

Mr.  Nelson.  Under  the  commerce  clause  alone  I  do  not  see  how 
the  Federal  Goveriunent  can  fix  the  prices  at  which  I  should  sell 
electricity. 

Mr.  Drayton.  If  I  have  not  satisfied  the  committee  on  that,  I 
would  like  to  have  permission  to  write  a  little  memorandum  on  it, 
and  see  if  I  can  clear  it  up. 

Mr.  Nelson.  I  would  like  to  have  it,  because  I  never  could  see  it. 

Mr.  Lea.  In  that  connection,  has  the  contention  been  made  that 
the  fixing  of  prices  is  a  necessary  incident  to  the  regulation  of  the: 
transmission  of  power? 

Mr.  Drayton.  Yes,  sir ;  that  is  a  contention  we  do  make. 

Mr.  WnxiAMS.  That  is  our  point. 

Mr.  Drayton.  That  is  our  point. 
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Mr.  Lea.  You  are  going  to  cover  that  in  your  presentation? 
Mr.  Drayton.  I  hope  to  show  that. 

Mr.  Lea.  I  am  very  much  interested  in  this  question,  as  to  the 
power  of  the  Federal  Government  to  regulate,  and  I  hope  that 
you  will  cover  that  as  thoroughly  as  you  can. 

Mr.  Drayton.  If  I  do  not  cover  it  adequately,  I  will  ask  the 
chairman  to  let  me  submit  a  little  iiiem(»randuiii  on  it  within  a 
few  days. 

Mr.  "nelson.  Hew  doed  ^e  price  have  anything  to  do  with  the 
transportation?  Unless  you  can  have  a  clii^  based^tt  tifei  Talue 
of  the  m^lict;  heiw  wotila  it  be  aft^ 

"Mr,  Drayton.  You  are  asking  me  an  engineering  question.  Mr. 
Williams  says  that  he  would  lil^  to  answer  it  for  me,  and  I  would 
like  to  have  him  interpose  at  this  point,  in  otdee  to  answer  Mr. 
l^elson's  questi<m. 

The  CHAmif AN.  Are  you  a  lawyer  ? 

Mr.  Williams.  No,  sir;  I  am  not  a  lawyer.  I  think  that  I  have 
the  point  in  mind,  as  an  engineering  one,  to  show  that  it  is  neces- 
sary as  an  incident  to  the  regulation,  in  connection  with  regulation. 

The  CHAnacAN.  You  want  to  let  him  go  ahead?  He  may  use 
your  time,  Mr.  Drayton. 

Mr.  Drayton.  Yes,  sir;  I  will  yield  him  time. 

The  Chairman.  Go  ahead. 

Mr.  Williams.  Just  this  one  point  only,  the  only  thing  I  have  m 
mind  on  the  question.  This  may  not  satisfy  you,  but  I  just  want  to 
say  this,  that  if  the  wholesale  price  of  the  commodity  or  really  part  of 
a  service  coming  into  the  State  is  known,  and  then  put  in  on  their 
books,  that  is,  on  their  records  and  reports  to  the  regulatory  agency, 
if  that  price  is  very  high,  as  compared  with  the  actual  cost  of  that 
service,  then  the  State  regulatory  agency  has  a  right  to  look  be^nd 
and  into  the  reasonableness — I  mean,  unless  they  do  look  mto  tbat. 
they  might  fix  a  rate  which  would  result  aS  a^  exkOrlHtiait  and 
unreasonable  rate.  That  goes  without  saying.  That  couldbe true 
unless  you  will  allow  them  to  loolt  mt6  the^prices  of  the  i^ol€i8ale 
current  that  comes  across  the  State  line,  ana  now,  then,  that  is  the 
transportation  end  of  the  wholesale  service. 
Mr.  Nelson.  Thatisiitetl  .    ,  .  '    ^  t.  x 

Mr.  Williams.  The  transportation  end  of  it.  If  that  price  or 
rate  is  high,  why,  then,  it  would  result  again  in  puttnig  an  unjust 
burden  on  some  other  community,  just  like  the  illustration  that  was 
jriven  here  this  morning  by  Mr.  Drayton  about  the  two  towns  right 
dose  together  in  two  States.  One  might  have  a  large  retail  business, 
with  attendant  commerce  and  freight  and  other  benefits,  but  the 
-other  town,  right  across  the  State  line,  if  it  had  higher  rates,  be- 
•cause  of  this  unjust  price  of  interstate  transportation  service  across 
the  State  line  might  have  all  business  driven  away,  and  that  cer- 
tainly would  be  discrimination  against  that  State,  and  that  the 
State  could  do  nothing  about  it,  and  the  only  authority  that  could 
liave  anythinis  to  do  with  it  would  be  the  United  States  Goyernment, 
:aslseeit.  ,  .,, ,  v- 

Mr.  Nelson.  Under  what  clause!  -r   ,  •  i  xi.  ^ 

Mr.  Williams.  Well,  I  can  not  answer  that.  I  think  that  the 
;State  certainly  could  not  have  jurisdiction  over  those  two  things  m 
two  different  States  and  I  do  not  see  how — - 
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Mr.  Nfxson.  So  you  conclude  that  the  Federal  Govemment^has? 

Mr.  Williams.  No;  not  now  perhaps,  but  I  thmk  that  it  shoiUd 
have,  if  it  is  necessary  to  reliere  a  discrimination  between  two  com- 
munities in  two  different  States.  ^ 

Mr.  Nelson.  If  these  two  public  service  corporations  concerned, 
if  they  were  both  licensed  under  some  Federal  Power  CcMnmissum, 
under  the  Federal  power  act,  then  they  could  act,  but  how  can  they 
act  simply  under  rae  commwce  daiise  of  ttie  Constitution  to  make 
prices  equal  in  every  community  on  every  commodity  m  every  State! 

Mr.  Shau^nbergek.  Mr.  NetooH,  eould  I  ask  a  question  tbe|p^ 

Mr.  Nelsok.  Yes,  Governor. 

Mr.  Shallenbbrger.  One  gentleman  who  appeared  before  the  com- 
mittee said  that  you  talked  lust  like  the  supreme  court. 

Mr.  Nel80H.>  Xou  are  making  fun  of  me  now. 

Mr.  SHAiiLENBERGER.  No,  I  am  not.  .  X  u  i. 

Mr.  Nelson.  I  am  not  attempting  to  do  anything  like  that,  but  the 
thing  that  is  bothering  me  is,  1  do  not  see  how  you  can  fix  the  price 
at  which  a  commodity  is  to  be  sold,  which  is  to  be  transported,  under 
the  clause  to  regulate  commerce,  or  regulate  transportation. 

Mr.  Shallenberger.  I  want  to  ask  this  question:  Several  States 
in  the  Union  have  passed  laws,  similar  to  this,  to  regulate  the  sale 
of  property,  and  also  the  buying  of  property,  where  great  corpora- 
tions were  using  the  power  of  unfair  competition  to  destroy  certain 
competitors,  and  I  know  that  in  the  State  of  Nebraska  we  have  got 
such  a  law,  to  protect  those  engaged  in  the  creamery  business,  and 
also  in  the  sale  of  oil,  and  there  have  been  cases  taken  to  oar  £»prai» 
court,  and  possibly  to  the  Supreme  Court  of  the  United  States,  md 
the  validity  of  that  law  was  sustained.  The  law  .aims  to  pvev»t 
unfair  prices.  >    i  ui  j  i 

It  seems  that  we  do  not  have  any  law  of  that;  sort,  so  far  as  F«aecal 
action  is  ccmcemed.  ,  , 

Now,  is  it  not  possible  to  have  the  Fedmd  otMomtssioii,  as  proposed 
in  this  bill,  given  power  not  to  fix  pfioas^  but  to  prevent  ui^ir  or 
discriminatory  prices,  when  used  to  destroj  oomp^ltion  J 

Mr.  Nelson.  Do  you  think  that,  because  a  pipe  line  trans^rts  oil 
out  of  your  State,  or  into  your  State,  or  out  oi  Oklahoma  into  an- 
other l^te,  tlwut  we  can  sit  here  and  pass  laws,  or  amend  laws,  mak- 
ing the  prices,  pr  ftxin^  thei  j^oea,  at  whidi  you,  as  tiia  owner,  can 
sell  that  oil? 

Mr.  SHAUiENBERGER.  I  think  that  we  can  fix  the  price  to  this  ex- 
tent, that  we  can  say  that  they  shall  not  destroy  competition  by  unfair 

competition  or  unjust  methods. 
Mr.  Nelson.  Under  the  commerce  clause  ? 

Mr.  Shallenberger.  Under  some  clause.  I  do  not  know  much 
about  that  clause,  but  under  some  clause,  because  it  has  been  done, 
in  principle,  in  many  States,  and  I  think  now  we  can  apply  it  in  a 
Federal  act. 

Mr.  Nelson.  I  do  not  know.   That  is  bothering  me. 

Mr.  Shallenberger.  I  do  not  know  that  we  can  do  so  either,  but 
I  do  not  think  this  bill  attempts  to  go  so  far  as  tp  arbitrarily  fix 
prices,  but  only  to  prevent  unfair  competition.  ^  * 

Mr.  Nelson.  I  do  not  think  it  does,  but  I  am  speaking  about  the 
princiole.  and,  assuming  that  it  is  sound,  I  was  wondering  if  we 
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dould  go  that  far,  and  if  we  can  say  what  they  should  sell  electricity 
for. 

Mr.  DsATiON.  Well,  the  main  purpose  of  this  bill,  of  course,  is 
to  prevent  discriminatory  rates  and  services. 

.  Mr.  Nwaenr.  Yes,  but  you  have  hooked  up  with  that  more  power 
tibftn  0QM8  to  you  under  the  coaunerce  clause.  Do  you  not  have 
luitiMr  hoofeed  mth  il  a  seotioii  under  ^e  Federal  Trade  Com- 
inission,  giving  tllkiixmier  tt  ycm  hav« 

Mr.  DRATTOir.  0«  coarse,  as  t»  tim  Ikseoam^  I  jjgwme  that  this 
comm^on  now  has  that  pomr,  beeaose  prere- 
quisite to  giving  the  license.  ^HHr 

N«w,  the  extensiMi  of  that  power  to  corporations  which  are  not 


irent  uajost  diserlminalkwj^gnch  as  is^ooBdammd  in  the  l^ireveport 


What  we  would  like  to  accomplish  is- 


Mr.  HuDDLESTON.  Mr.  Drayton,  may  I  call  your  attention  to  the 
fact  that  you  have  used  37  out  of  your  40  minutes  ? 

Mr.  Drayton.  Yes,  sir.  And,  I  do  not  think  that  I  have  consumed 
anything  like  all  of  that  time  myself.    I  am  sorry  I  have  not  gotten 
anywhere  on  this  argument.  But,  maybe  it  was  not  directed  to  the 
proper  point. 
Mr.  HuDDLESTON.  May  I  suggest  that  you  proceed  i 
Mr.  Drayton.  Thank  you,  sir. 

We  think  the  premise,  that  electricity  is  a  commodity  to  be  sold 
like  potatoes  and,  therefore,  that  any  attempt  to  prescribe  nondis- 
criminatory rates  is  equivalent  to  price-fixing,  is  wholly  unfounded  in 
fact  and  in  law.  The  supplying  of  electrical  energy  is  a  service, 
yasst  as  is  commimication  by  telegraph,  telephone,  or  radio.  Regu- 
latkBi  of  the  tdephone  and  telegraph  under  the  act  to  regulate 
oommeroe  and  of  the  radio  under  the  act  creating  the  Radio  Com- 
mmiimja^km  m  s  natter  oobrse.  The  constitutional  power 
di  OoDgraii  cmdiie  ^kam  serviees  is  generally  conceded.  It 
might  just  as  fie  ju^gined  that  the  corporations  perlbtn^  these 
liervices  m  inteEstate  oraimeroe  oould  escape  Federal  control  by  the 
M^le  expedient,  in  the  case  of  Ae  telegraph  company,  of  tarans- 
Imiig  to  aa  entirely  indepeadffit  corporalicm  ttit  iaimAmg  of 
messengar  hi9«  #d  cUtw  iMessages  locally;  (te*^  iii  tite  case  of 
telephone  company,  to  have  an  independent  corporation  relay  mes- 
sages through  a  local  switchboard  service,  as  to  mj  that  the  power 
companies  may  convert  what  otherwise  would  be  an  interstate  serv- 
ice into  a  commodity,  under  the  principle  of  the  original  package 
cases,  the  price  of  which,  because  it  is  to  be  regarded  as  a  commodity 
under  this  theory,  would  not  be  subject  to  r^:ulation.  But  we  are 
not  dealing  here  with  a  commodity  in  any  sense.  It  is  a  service 
rendered  by  a  public  utility  whose  property  has  been  dedicated  to 
a  pubhc  use,  subject  to  all  the  obligations  attaching  thereto. 

In  Baltimore  &  O.  S.  W.  R.  R.  v.  Settle  (260  U.  S.  166),  it  was 
held  that  whether  the  transportation  is  to  be  regarded  as  interstate  or 
intrastate  is  not  necessarily  determined  by  the  contract  between 
shipper  and  carrier,  but  depends  upon  the  essential  character  of 
the  movement.  And  a  long  line  of  cases  was  cited  to  the  effect  that 
a  carrier  can  not  by  separating  the  rate  into  its  component  parts, 
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charging  local  rates  and  issuing  local  waybills,  convert  an  interstate 
shipment  into  intrastate  transportation,  and  thereby  deprive  a  ship- 
per of  the  benefit  of  an  appropriate  rate  for  a  through  interstate 
movement. 

Moreover,  the  local  distribution  of  electrical  power,  as  a  practical 
matter,  is  not  generally  performed  by  a  separate  corporation  unaffil- 
iated with  another  corporation  under  the  same  management  by  whom 
the  power  is  generated  and  transmitted.  The  three  services,  genera- 
tion, transmission,  and  distribution,  are  generally  performed  by  a 
single  corporation  as  parts  of  a  closely  related  w^o^)  just  as  ai» 
the  telephone,  tel^rapn,  and  radio  services. 

The  Supreme  C^rt  has  uph^d  Uie  jurisdiction  given  the  Inter- 
state Commeroe  Oommlsfl^  to  authoiiie  the  itendonment,  for  intra- 
state as  well  as  interstate  commeroe,  of  a  branch  line  wholly  within 
tibB  State  if  tbB  branch  be  operated  by  aa  interstate  railroad,  when 
to  ocmtinue  the  operation  would  be  a  drain  upcm,  or  an  undue  burden 
upon,  the  revenues,  as  a  whole,  of  the  interstate  railroad.  This  is 
based  upon  the  recognized  authority  in  Congress  to  protect  inter- 
state commerce.  Now,  what  this  bill  does  is  to  protect  the  revenue 
of  the  interstate  power  line  by  prohibiting  it,  or  its  affiliate,  from 
reducing  below  cost,  or  below  a  proper  charge,  the  rate  for  electricity 
in  a  particular  locality.  The  bill  in  this  way  reaches  and  attempts 
to  cure  two  evils,  the  one  above  set  forth  and  the  other  the  temporary 
reduction  of  power  rates  in  a  locality  to  kill  off  municipal  or  other 
competition.  If  that  is  accomplished  the  consumer  should  be  entitled 
to  the  continuance  of  the  reduced  rates.  This  is  not  a  new  principle. 
It  is  the  same  principle  embodied  in  another  form  in  section  4, 
paragraph  (2)  or  the  interstate  commerce  act,  providing  as  follows : 

Wherever  a  carrier  by  railroad  shall  in  competition  with  a  water  route  or 
routes  reduce  the  rates  on  the  carriage  of  any  species  of  fr^ht  to  or  from 
competitive  points  it  shall  not  be  pefiaitted  to  increase  such  rates  onles^  after 
hoi|gfiy  by  the  commission  it  shaU  be  found  that  such  pr<^^|9eed  Increase  rwts 
upon  cba^Si;^  Gonditions  other  thaii  the  eliinlnatipii  of  water  leopiq^^^n. 

Mere  is  a  service  upon  which  industry  and  oommerce  very  largely 
depend  and  which  is  essential  to  the  general  welfare.  The  limjited 
conl^l  which  this  bill  {uroposes  to  give  the  Federal  coaimission  to 
regulate  this  service  can  not  be  held  to  go  b^ood  the  power  of  Con- 
gress under  the  commerce  dtense.  No  power  is  proposed  to  be  given 
the  Federal  Power  Conmiission  to  initiate,  establish,  or  determine 
definitely  the  prices  or  rates  at  which  electricity  shall  be  sold  at  any 
point  or  withm  any  State.  That  is  left  for  the  State  commissions. 
Only  where  a  case  arises  which  involves  an  unjust  discrimination 
resulting  from  a  difference  in  charges  between  the  intrastate  service 
and  the  interstate  service  is  power  given  the  Federal  commission  to 
intervene.  In  such  case  the  exercise  of  jurisdiction  is  dependent 
upon:  (1)  The  identical  corporation  or  its  affiliate  must  charge  and 
be  responsible  for  both  the  higher  and  the  lower  rates;  (2)  such 
difference  in  rates  must  tend  to  cause  an  undue  or  unreasonable  ad- 
vantage, preference,  or  prejudice  as  between  (a)  persons  or  localities 
in  intrastate  commerce  on  the  one  hand  and  interstate  or  foreign 
commerce  on  the  other  hand,  or  (h)  unjust  discrimination  against 
interstate  or  foreign  commerce;  and  (c)  the  jurisdiction  of  the  Fed- 
eral commission  may  be  exerted  to  condemn  the  difference  only  in 
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m  is  audi  difflraiee  is  not  affirmatiyelj  shown  to  be  justified  hy 
ft  lower  cost  to  furnish  tne  service  in  the  one  case  than  in  the  other. 
Tbm  falls  far  short  of  Testing  in  the  Federal  c(Mnmission  the  power 
to  fix  prices  at  which  a  commodity  shall  be  sold  in  a  State.  Electnc- 
il^  is  not  ft  oommoctity  but  ft  aMmce  which  is  equally  dependent  upon 
eftch  of  severftl  aqpftnte  processes  or  acts  in  order  that  it  may  be 
liompleted,  i.  e.,  generfttion,  transmission,  and  distribution.  As 
pointed  out  elsewhere,  if  any  one  part  of  such  service  should  be 
served  from  the  rest,  it  becomes  no  service  at  all,  but  a  mere  collec- 
ti«»i  of  machinery  and  wires.  .      ^    .     .  ,  , 

It  is  true  that  when  any  electrical  consuming  device  is  connected 
we  ordinarily  say  that  we  receive  current.  But  current  is  not  the 
thing  that  the  consumer  has  retained ;  he  has  retained  energy  derived 
from  the  current.  There  has  been  no  diminution  of  the  current.  As 
a  matter  of  fact,  just  as  much  current  returns  to  the  source  as  has 
been  transmitted.  What  the  device  actually  has  consumed  is  energy, 
and  no  one  would  say  that  energy  is  a  commodity.  Of  course,  t^s 
energy  is  always  converted  into  some  other  kind  of  energy  by  tl»e 
device  designed  for  its  use— necessarily  so  if  a  service  of  sc^^scnrti  18 
to  be  made  of  it.  So  that  what  is  actuaUy  reo^Yod  and  I>fti4  l«r  is^ft 
service  which  is  made  possible  by  the  ua»  of  the  dleetooftl  aa«f |y, 
whether  it  is  a  wholesale  price  <»i  ilrteiirtiM»  energy  or  a  retail  pnce 
on  intrastate  energy  does  not  tfsHi  to  mftto  it »  commodity  m  either 
case.  It  is  an  instantftAieausly  cMted  simviee  usable  at  the  will  of 
the  customer;  aad  t^s  serrioftis  taide  up  of  wftnous  componwit  parte 
or  elemente  eftch  rf^^^iiAis  eaEW^  ta*e«^^^ 
the  cQstoBiflr  finally  pays  ior.  ^  u   ^A  * i.  o 

GhiifiDftn  &niih  made  a  Btatanent  indicating  that  should  this 
ftmendment  be  adopted,  there  would  be  very  little  occasion  for  the 
exeicise  by  the  Federal  Power  Commission  of  its  jurisdiction  to  pre- 
■mbe  Macmdble  and  non-discriminatory  rates.  That  is  our  conten- 
tion. In  other  words,  if  this  bill  is  enacted,  it  will  produce  and  pre- 
serve ft  level  of  rates  which  will  be  reasonable  and  nondiscriminatory, 
Uld  so,  regulation  will  be  practically  automatic.  This  will  be  ac- 
complished by  casting  the  burden  of  proof  on  a  company  making 
a  difference  in  ite  rates  not  justified  by  the  conditions  defined  specih- 
cally  in  the  bill.  The  conditions  dealt  with  in  the  act  to  regulate 
commerce,  and  which  result  in  a  tremendous  burden  of  work  for 
the  Interstate  Commerce  Commission,  are  not  comparable,  as  I  have 
attempted  to  show.  Here,  by  a  very  simple  expedient,  you  regulate 
automatically,  in  a  way  not  possible  in  respect  of  freight  or  pas- 
senger transportation. 

A  power  company's  operations,  after  all,  are  comparatively  ample, 
and  ordinarily  there  would  be  no  justification  for  any  difference 
in  its  charges  for  a  like  service.  If  there  is,  theik  liiis  bill  does  liot 
deprive  them  of  the  right  to  show  it.  A  company  wiH  not  niiMte 
a  discrimination  in  its  charges  without  jusidficftti^  for  tfee^eby  it 
will  incur  the  burden  of  reducing  its  othi»*  Irftles.  Moreolrer,  It  will 
make  sure  that  ite  charges  ftW  reftSMdbfe  B»  »8  not  to^  invite  cton^^^ 
tition  in  a  particular  tenitoty.  If  its  charges  «a»  based  on  a  fair 
cM>itftlizfttion,  it  need  fear  no  compelationj  and  none  will  arise.  If 
the  mwnic^  ^ant  ignores  proper  costs  m  tbe  fixing  of  its  rates, 
tlien  ifflid«r  ^imi,  l^o 
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at  the  particular  point  without  any  obligation  to  apply  like  rates 
elsewhe?^^ce  It  may  do  this,  there  is  practically  no  chance  for 
anv  such  unfair  competition  from  the  municipality. 

sot  say,  the  whole  purpose  of  this  bill  is  to  provide  a  fair 
fieM  and  no  Ws  by  protecting  the  smaller,  less  strong  y  en- 
^c^iZreLfromlLg  stamped  out  by  unrestrained  and  ruth- 
less  competition  in  a  limited  field. 
Mr.  I^*  Gould  I  ask  a  question  at  that  point  ( 
Mr.  Drayton.  Yes,  sir.  . ,     <.  n 

Mr.  Lea.  Do  I  understand  that  this  bill  provides  for  equally  rea- 
sonable rates,  regardless  of  the  question  of  discrimination  < 

Mr.  Drat^n  Well.  I  do  not  think  the  question  of  reasonj*.le 
rates  would  ever  arise,  and  that  is  a  secondary  consideration.  If  ^ 
is  not  a  desirable  thing,  or  there  is  any  ^^^t  about  iM  thmkft^ 
we  could  get  along  without  any  provision  for  the  power  m  the  Ind- 
eral commission  to  prescribe  reasonable  rates.  ,     .  „ 

Mr.  Lea.  I  wanted  to  know  if  your  construction  oi^J^^^^ 
that  it  provided  equally  reasonable  rates,  regardless  of  discnan- 

"^Mr'^'  DRATTON.  No,  I  do  not  think  so.  I  think  it  moafc  fce  coupled 

up  with  the  discrimination  feature; 

Mr  Lea.  Then,  your  position,  in  subBfaroce,  would  be  that  these 
power  companies,  bould  not  engage  in  interstate  commerce  unless 
there  was  equality  as  between  thfe  di«8r«B*  ownmumtiesi 
Mr.  Drattok.  That  is  it  exactly.  u       „  ^* 

Mr  BuLwiNKM.  Again,  I  would  ask  you  a  question,  b<?cause  of 
the  question  I  asked  you  yesterday.  You  are  asking  to  pass  a 
bill  to  go  into  a  new  field.  Kow;  there  again,  I  ask  you  why  the 
necessity,  orKoW  much  necessity  there  is,  for  this  bill. 

Mr.  ttuTWN.  Well  now,  on  that  question,  Mr.  Bulwmkle,  I  was 
going  to  say  tiiat  there  always  has  to  be  a  first  case  of  this  sort 
The%hreveport  case  was  the  first  case  of  that  sort  involving  that 
qaestiea,  «mA  principle.  We  did  not  know— I  was  with  the  Inter- 
^te  Commerce  Commission  for  some  years— and  we  did  not  really 
haaw  that  that  power  existed  in  the  commission,  to  correct  a  situa- 
tion Hke  that,  in  the  Shreveport  case,  and  there  was  a  good  deal 
oi  doabt  in  the  minds  of  some  of  the  commissioners,  I  am  sure 
as  to  whether  the  Supreme  Court  would  ever  construe  the  third 
section  of  the  act  as  giving  them  such  powers.  Now,  tha*  ^^s  the 
first  case,  and  might  then  have,  been  regarded  as  an  isolated  cafift  of 

wrhaVe  always  got  to  have  a  first  case,  and  that  was  the  fifsk 
case  of  that  sort,  and  the  first  case  of  this  sort  Ihrt , coma  up  M 
an  illustration  is  Cordele  in  Crisp  County,  Ga.,  involving  this  par, 

*^Now*Snfe  the  Shreveport  decision  by  the  Sttpwnrt  Court  there 
have  been  a  great  many  amflar  situations  anse,  and  one  chief 
function  of  the  commission  now  is  to  eorteotjUBt  (hat  thing^hat 
unjust  discrimination  made  by  intrastate  rates  agMm*  mterstote 

rates  '  ' '  '     '  '     ' '  '       "  .  t 

Mr.  Bui-wiNKM.  Then,  up  to  the  pre^nt  time  you  only  have  one 

particular  case  in  view,  and  thrt  b  «m  Georgia  case! 
Mr.  DlUTRw:  WeBi'&rt 'is  «ii  I  "•w  «B  nund* 
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I  have  been  handed  a  memorandum  here  by  Mr.  Williams  on  that 
point.  I  do  not  know  that  I  can  take  the  time  now  to  read  it,  but 
I  think  we  will  just  embody  that  in  this  little  memorandum,  if  you 
will  permit  us  to  file  it  later. 

Mr.  Nelson.  Excuse  me,  but  I  want  to  ask  as  to  this  situation  in 
Georgia.  How  does  that  apply  now  ?  How  are  the  intrastate  rates 
in  G^^a  interferinff  with  interstate  business? 

Mr.  Dbattok.  Wefl,  the  people  of  Cordele  undertook  to  build 
that  plant. 

Mr.  Ns|L0Oir.  I  midefstiiid  Hiat,  but  now  just  tell  me  how  the 
Georgia  sitoatimi,  Ae  Georgia  rates,  mtrastale  riles  aSdct  intw- 
stale  ocwuneree?  Do  they  dotiiAtf 

Mr.  I^TtOK.  W^,  I  ean  Ml  aaj  that  do,  except  In  this 
way. 

Mr.  Nelson.  Well,  wtafc  do  they  UMkeate,  Mr.  Drayton?  That  is^ 
what  do  they  do  ? 
Mr.  Drayton.  Well,  I  was  going  to  say  this,  that  wherever  there 

is  a  difference  in  rates  such  as  was  made  by  the  Georgia  Power  Co. — 
they  reduced  those  rates  35  per  cent  under  the  rates  applied  by  ttie 

municipality  

Mr.  Nelson.  And  increased  the  amount  of  electricity  that  came 
from  another  State  into  that  State?  They  increased  ^e  interstate 
business  ? 

Mr.  Drayton.  No,  I  do  not  think  that  they  did. 
Mr.  Nelson.  What? 

Mr.  Drayton.  No,  they  did  not,  because  they  did  not  get  the 
business  even  under  the  decreased  rates. 
Mr.  Nelson.  Then  what  effect  did  it  have? 

Mr.  Dbatton.  For  the  reason  that  the  citizens  of  Crisp  County 
wm  so  loyal  to  their  municipal  plant  at  the  time,  that  notwith- 
standing that  35  per  cent  reduction,  96  per  cent  of  the  power  con- 
tiniied  lo  he  sold  by  the  municipal  plant. 

Mr.  Nel80V«  Hm  HbB  iaHmdhmiL  as  regnrds  the  intrastate  rates  in 
Georgia  lAeled  utestate  com  memtm  any  way  ? 

Mr.  Iktmeoi.  Wdl,  if  they  lud  ooolmiisd  tiiat  reduction  of  35 
per  cent,  assuming  tiMUk  A^r  rates  in  gmml  in  Georgia,  Alabama, 
md  MismsBippi,  wete  veasmiable  rates,  to  that  exte^  a  husdio.was 
imposed  on  uie  other  coimmnkks,  Md  olher  Statas^ 

Mr.  Nelsok.  How? 

Mr.  Dratton.  And  to  that  extent  also,  there  might  have  been 
created  a  situation,  if  they  continued  to  maintain  those  reduced 
rat«s,  in  Crisp  County,  whereby  locations  of  industries  would  have 
been  controlled.  That  is,  they  would  have  located  there  to  get  those 
preferential  rates.  And  so  the  State  of  Alabama  and  other  States 
would  have  been  affected,  and  that  is  interstate  commerce,  as  I 
think  the  public  utilities  are  commonly  regarded  as  such  that  .the 
Federal  Government  ought  to  regulate. 

Mr.  Nelson.  You  call  that  interstate  commerce  ? 

Mr.  Drayton.  Well,  the  transmission  of  electricity  over  State  lines 
is  interstate  commerce  and  its  sale  affects  interstate  commerce;  yes, 
sir. 

Mr.  BuLWiNKLE.  I  want  to  ask  you  this  question :  How  did  those 
rates  as  constructed  compare,  as  made  by  that  municipally  owned 


plant,  compare  witfe  th»  other  rates  of  ot^er  municip^^l  plants  in 
Cileor£ria  ? 

Mr^  DaArrON.  W^,  I  do  not  know  as  to  that  Those  rates  were 
teduced  10  per  cent  by  that  municipal  plant. 

Mr.  BuLwiNKLE.  You  just  know  that  about  itf 

Mr.  Dratton.  That  is  all.  ^  ,  i 

Mr.  BuLWiNKm.  You  have  not  made  any  study  of  the  charges 
of  any  other  municipally  owned  plant  in  Georgia? 

Mr.  Drayton.  No;  I  have  not.  I  did  not  mvestigate  that.  1 
think  Mr.  Williams  did,  and  probably  he  can  answer  that  better. 
I  do  not  know  of  any. 

The  Federal  Power  Commission  is  already  charged  with  the  duty 
under  the  Federal  water  power  act  to  see  that  licensees  thereunder 
shall  charge  rates  that  shall  be  reasonable,  nondiscrimmatory,  and 
jnist  to  the  customer,  it  being  declared  that  "  all  unreasonable,  d^ 
criminatory,  and  unjust  rates  or  services  are  hereby  prohibited  and 
declared  to  be  unlawful."  . 

This  bill,  therefore,  will  result  in  no  fundameiital  change  in  the 
existing  law,  but  is  an  amendment  or  supplemcsnt  to  section  20  m- 
tended  to  secure  a  result  already  in  contempla^flWf  tat  not  suffi- 
ciently defined.  As  I  say,  it  nidrely  proiridss  ft  coiivemient  aUtensitec 
expedient  for  arriving  ai  tiiid  same  reswlts. 

Now,  in  Hhe  ^Mpeteport  case,  the  SupnAie  Court  smd:  » 

By  virtue  <tf  the  comprehensive  terms  of  the  grant  of  power  in  the  CJoifclCl^ 
tution,  the  authority  of  Congress  is  at  all  times  adequate  to  meet  the  vary- 
ing erigencies  that  arise,  and  to  protect  the  national  Interests  by  secnring  the 
freedom  of  interstate  commercial  intercourse  from  local  control.  (Citing  Gib- 
bons V.  Ogden  (9  Wheat.  1),  and  numerous  other  prior  decisions  dealing  with 
that  subject.) 

Now,  we  have  had  cases  before  the  Supreme  Court — ^this  is  just 
argument  by  analogy— dealing  with  the  hours  of  service  act  and  the 
safety  appliance  act,  where  the  contention  was  made  that  in  part 
the  employees  were  engaged  in  the  performance  of  transportation 
duties  connected  with  interstate  commerce  and  also  intrastate  busi- 
ness, and  in  the  safety-appliance  cases  it  was  contended  that  cars 
in  part  were  used  for  intrastate  as  well  as  interstate  commerce,  llie 
Supreme  Court,  however,  in  those  cases  said  that  wherever  the  duties 
were  so  commingled,  relating  to  interstate  and  intrastate  ojjerations, 
it  was  competent  for  the  Federal  Government  to  deal  with  it. 

Now,  after  discussing  that  class  of  cases  the  Supreme  Court  in 
the  Shreveport  case  said  this : 

While  these  decisions  sustaining  the  Federal  power  relate  to  measures 
adopted  in  the  interest  of  the  safety  of  persons  and  property,  they  imustrate 
the  principle  that  Congress,  in  the  exercise  of  its  paramount  duty,  may  prevent 
the  common  instrumentalities  of  interstate  and  intrastate  conunercial  inter- 
course from  being  used  in  their  intrastate  operations  to  the  injury  of  inter- 
state commerce. 

In  a  comparativelv  recent  case,  the  Dayton-Goose  Oeek  R  B.  Co, 
V.  United  States  (263  U.  S.,  456),  the  court  said—— 

Mr.  BuLwiNKLE.  Will  you  pardon  me  again.  1  want  to  mmm 
something  about  the  act  aside  from  its  constitutionality,  or  wh^the 
commission  is  authorized  to  do  under  it*  I  want  to  know  soaaelMng 
with  regard  to  the  machinery  of  ^  act   What  adiMonal  corts 
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would  be  adcM  to  <iie  United  Stfttes  (jkmnnnent  if  tMs  bill  passed 
and  became  a  law! 

Mr.  ThtAvtOK.  Wcdl^  except  possibly  the  cost  that  Mr.  Parker 
•Itoded  to  in  connection  with  ase^iauiiBg  v^mt,  whieh  in  our 
iqplnioB  would  be  ouieoessarT'-*-*-^ 

Mr.  Bttlwinkub.  Well,  wnat  would  that  amount  to  if  you  did 
have  to  take  valuations  of  the  property,  estimate  the  ooils  or  vallMBst 

Mr.  Dratton.  Well,  Heaven  only  Imows. 

Mr.  Bm.wiHS£B.  I  do  not  happen  to  be  in  heaven,  halt  I  do  want 
to  know. 

Mr.  Drayton.  I  do  not  know.  1  do  not  know  that  anybody  has 
made  a  study  of  that.  I  do  kiiow  that  the  figures  given  m  connec- 
tion with  valuation  work  of  the  Interstate  Commerce  Comnussion 
was  a  very  low  estimate  compared  with  what  has  been  spent. 

Mr.  BuLwiNKLE.  How  many  additional  employees  would  have  to 
be  added  to  the  Federal  Power  CommissiQn,  at  once,  if  this  bill 
were  to  become  a  law  ? 

Mr.  Drayton.  I  do  not  know,  sir.  Mr.  Williams  suggests  to  me 
that  they  would  not  have  to  have  any.  They  take  a  ratio,  and  he 
says  that  it  is  a  comparatively  simple  matter. 

Mr.  Williams.  It  is  nothing  like  the  Interstate  Commerce  Com- 
mission has  had  to  do  in  connection  with  railroad  valuations. 

Mr.  BuLWTNKLE.  Well,  have  you  had  any  difficulty  in  cases  that 
you  have  gone  into  in  the  valuation  of  municipally  owned  plants 
down  there  ? 

Mr.  Williams.  No,  sir.  • 
Mr.  BuLwiNKLE.  And,  you  did  not  have  to  find  out  what  they 
cost  at  all! 
Mr.  WuJUAMB.  No,  sir. 

Mr.  DiATiOK.  Yon  are  asking  engineering  questions,  Mr.  Bul« 
winkle,  that  I  can  not  answer,  so  I  tmnk  I  mid  better  m  Mr.  Wil- 
liams do  it  for  me. 

Mr.  BuiiWiNKis.  The  Power  CcmmiisBion  did  not  have  to  ascertain 
anything  about  costs  of  plants? 

Mr.  Williams.  No,  sir;  and  would  not  have  to  under  this  bill. 
Certainly,  what  is  meant  under  this  bill — ^to  accomplish  the  purposes 
desired  under  ihia  bill — ^woold  not  reqoire  the  eommismon  to  make 
any  valuations. 

Mr.  BuLWiKKLE.  Well,  how  are  they  going  to  fix  rates  then? 

Mr.  Williams.  They  will  simply  have  to  allocate  to  any  given 
community  a  particular  part  of  an  already  established  total,  that 
established  total  being  the  amount  reported  by  it  to  the  State  regu- 
latory agency,  or  if  the  value  for  rate  making  had  been  made  by  a 
more  authoritative  source,  by  that.  For  instance,  there  have  already 
been  cases  that  the  Supreme  Court  has  passed  on  where  they  would 
just  take  out  a  proportional  allocation  to  determine  value.  In  other 
words,  they  know  the  number  of  kilowatts  they  did  use  in  a  certain 
community,  and  they  know  the  total  number  of  kilowatts  used  in 
the  State,  and  they  have  the  total  value,  that  they  keep  as  a  report 
to  the  State  regulatory  agency  for  the  whole  State  and  upon  which 
their  rate  structure  has  been  based  and  determined,  and  so  all  in 
the  world  that  they  would  have  to  do  would  be  to  proportion  that 
out  for  the  particular  community  and  in  five  minutes  for  any  town 
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they  can  get  the  alocated  value  by  dividmg  the  number  of  kilo- 
watts in  that  town  by  the  total  kUowatts,  multoplied  by  the  total 
values  abready  established  and  of  public  record. 

Mr  BmwiNKUB.  Then  your  opinion  is  that  under  no  circum- 
stances would  there  be  aay  additional  costs  under  this  act. 

Mr.  Williams.  There  would  not  be.  In  my  opinion  there  would 
be  a  tendency  to  simplify  and  make  the  costs  and  the  work  a  whole 
lot  less.  As  a  matter  of  fact,  the  fact  that  they  could  keep  that  sort 
of  test  as  a  yardstick  m  that  way  would  keep  the  nec^sity  for  some 
of  the  work  that  they  do  now  from  being  done.  They  wouldn  t 
attempt  to  be  as  "  unruly,"  to  use  Mr.  Roosevelt's  expression. 

Mr.  Nelson.  Well,  just  as  a  matter  of  information,  1  want  to 
know,  assuming  that  you  had  Federal  licensees  m  Tennessee  gen- 
erating power,  and  they  sold  it  to  a  transmission  line  which  simply 
carried  it  down  and  sold  it  in  Georgia,  does  your  commission  have 
any  jurisdiction  over  the  distributing  company  m  (jeorgia,  and 

they  sell  their  power? 

Mr.  Draytcn.  We  would  like  to  have  that  regulated. 

Mr.  Nelson.  I  say,  do  you  have  it?        ,     ^,     .  .  *  t 

Mr  Drayton.  I  think  that  you  are  under  the  impression  %tm,Vl 
represent  the  commission,  Mr.  Nelson.^  I  do  not.  I  represent^  the 
proponents  of  the  bill,  not  the  commission.       _    ^  ^  . 

Under  this  bill  we  merely  want  to  prevent  disonsnmalions  wmcn 
are  unjust  and  which  are  not  justified  by  a^iflereilica  ia-eost  of  per- 
forming the  service  considered  98  a  completed  whole,  or  umt. 

Mr  Nelson.  Well  now,  suppose  that  ttus  Federal  hcensee  is  trans- 
mitting power  into  Georgia,  you  have  got  a  right  under  your  present 
powers  of  regulation,  to  exerdsse  authority  over,  ttiafe  Federal  iioiiiBia, 

haven't  youf  . 

Mr.  DiATTON.  Yes;  that  is  true,  as  to  the  licensee. 

Mr.  NiLSON.  Do  you  claim  now  that  you  have  got  any  uoMise  or 
any  power  to  fix  the  price  at  which  they  shall  sell? 

Mr.  DftASTON.  Well,  I  think  they  have  a  right  to  govern  the  om^ 
ditions  undw  which  that  licensee  does  interstate  business. 

Mr.  Nelson.  Now,  let  us  suppose  that  this  licensee  takes  power 
across  the  State  line  and  sells  it  to  a  distributing  company  in 
Georgia.  Have  you  at  the  present  time  any  authority  over  that 
distributing  company  in  Georgia?  .  j 

Mr.  IhiAYTON.  I  ao  not  think  so,  under  the  present  act,  and  it 
may  be  necessary  to  go  to  the  Georgia  Legislature,  if  there  is  any 
necessity  for  it  to  be  regulated,  to  attempt  that  regulation. 

Mr.  Nelson.  Well,  if  this  act  were  passed,  do  you  think  that  you 
would  have  the  power  to  go  into  Georgia  and  go  to  the  company 
that  was  distributing,  simply  buying  from  this  Federal  licensee, 
which  has  bought  electricity  that  has  come  across  the  line ;  do  you 
think  then  that  you  would  have  the  right  to  tell  that  distributing 
company  at  what  price  they  were  to  sell  to  consumers  in  Georgia, 
who  were  customers  of  their  distributing  lines  ? 

Mr.  Drayton.  I  do  not  think  so,  unless  there  was  an  affiliate 
affected,  under  the  definition  of  this  bill. 

Mr.  Nelson.  Well,  if  you  can  not  do  that,  what  good  will  this 
law  do? 
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Mr.  Drayton.  Well,  it  will  do  this  good,  that  these  distributors 
of  power  are  licensees  to  some  extent  now,  and  are  conducting  the 
whole  business  from  beyond  the  State  line  and  in  many  cases  

Mr.  Nelson  (interposing) .  Well  then  this  law  only  applies  to 
Federal  Memsees  thsit  are  in  the  State,  where  the  interstate  commerce 

Mr.  I)aim«xiri  W«U,  th#  p  We  hope  to  broads  it. 

Mi^;  ]SiM)ir.  I  amttilang  aboat  tlH^ 

Mr.  Dttmm.  YeitBiaaii  Uus  bill.  II  k  not  4  law  yet. 

Mr.  yy^.  Tlus  bifi  liere.  WouM  yaa  he  aMe  to  say  to  tba 
diilribiilni^  c(Hn{>aB}r  tlial^  9»  buying  this  power,  dictate  to  them,  as 
la  what  their  rates  ^licnld  be,  and  as  to  whether  e^dgtiiig  itteai4re 
reasonable!  , 

Mr.  Drattok.  Well,  if  tiiMia  was  an  affiliate. 

Mr,  Nelsok.  What  do  3NHi  iiiean  by  an  affitiate?  I  am  stating  a 
one  i^ply  about  the  powtr  that  was  generated  1^  a  Fadmi 
licensee.   That  would  be  the  usual  case. 

Mr.  Drayton.  They  do  not  make  their  rates. 

Mr.  Nelson.  You  could  not  then  do  that ;  you  do  not  do  it  now, 
and  you  could  not  if  this  bill  were  passed,  could  you  ? 

Mr.  Drayton.  No  ;  I  do  not  think  we  could  with  separate  inde- 
pendent corporations. 

Mr.  Nelson.  No. 

Mr.  Drayton.  In  the  State  of  Georgia,  unless  the  Georgia  Legisla- 
ture could  reach  it,  by  its  own  law,  I  do  not  think  that  we  could 
reach  it.  ' 

Mr.  Nelson.  Well,  is  that  not  the  proper  way,  and  the  way  in 
which  they  would  have  to  be  reached,  for  the  people  of  Georgia, 
through  their  own  representatives,  to  make  their  own  laws  and  their 
own  regulations? 

Mr.  Drayton.  Well,  I  think  there  would  still  be  the  general  class 
of  discnminatifflas,  not  to  the  same  extent,  nor  in  the  same  way,  be- 
eaiiBe  die  serviee^  Is  different,  but  to  the  extent  necessary  those  dis- 
eriminatiofis  idiMdd'  be  i^ci^itraled  by  the  dootroqe  announced  in  the 
Shravmm^' easa-  -  - 

Ifr.  Wmms.  WeU,  1 4o  Bot  object  to  you  fbatig  rates  on  transpor- 
MilHi,  lOkm  yiNi  te'V^  ^Ibe  al^ioritT.  but  I  am  woi^ermg  hew 
you  are  going  to  fix  prices.  That  is  stdl  bothering  me.  Congress 
can,  undmr  the  Shreveport  case,  fix  those  rates^  and  I  ^wUl  agree 
with  you  on  tiiat,  bat  when  it  comes  to  fixmg  prices,  I  do  not  know 
whether  they  can  or  not.   I  do  not  know. 

Mr.  Williams.  I  think  that  we  hare  gotten  a  little  away  from  the 
subject,  somehow  or  other.  There  is  nothing  in  this  bill  that  pro- 
vides, or  under  which  you  could  say  that  there  is  a  fixing  of  rates 
or  prices,  either  intrastate,  or  interstate.  All  that  is  contemplated 
by  this  bill  is  to  declare  unlawful  a  system  of  rates  in  so  far  as  tbffy 
may  be  discriminatory  

Mr.  Nelson.  Well,  what  is  that  provision  on  page  2,  which  reads 
that  the  commission  shall  have  power  to  prescribe  the  rate  or  rates 
thereafter  to  be  charged? 

Mr.  Williams  (continuing).  For  this  reason. 


Mr.  Nelson.  1  am  talking  about  rates. 
Mr.  Williams  (interposing).  But  

Mr.  Nelson.  Wait  a  minute.  .  I  understood  you  to  say  that  this 
has  nothing  to  do  with  rates. 

Mr.  WiLLiAM».  This  has  to  da  with,  a  rate  that  has  already  been 
fixed  and  

Mr.  Nelson.  By  whom? 

Mr.  Williams.  Or  that  has  been  determined  

Mr.  Nelson.  By  whom? 

Mr.  Williams.  By  the  State  regulatory  agency. 
Mr.  Nelson  (continuing).  This  says  

Mr.  Williams  (continuing).  All  that  is  determined  is  whether 
or  not,  under  those  rates,  there  is  a  difference  in  cost,  the  costs  for 
like  services,  and  when  they  determine  that — and  the  burden  of 
proof  would  be  on  the  company — the  Federal  commission  would 
have  had  nothing  to  do  with  the  fixing  of  these  rates;  they  just  say 
that  this  law  is  being  violated,  and  th»t  there  is  jtoritainalaon 
and  that  the  rates  must  be  adjusted  so  no  Inore  4i€iiiisiica  sball 
exist  than  the  percentage  ctitfemice  im  coflt 

Mr.  Nelson.  We  come  right  up  to  ihat  point,  iaad  Ike  oommis^ 
sion  ' .' 

Mr.  WiuMMB.  I  may  say  tliat  tfiat  is  all  that  tbe  ommission 

can  do.    ■  *  ■ 

Mr.  Nelson.  Is  what? 

Mr.  Williams.  Is  to  do  that. 

Mr.  Nelson.  Prescribe  rates! 

Mr.  Wn^ui^  T#  d^;eP?»M»»  whether  of  rates  is 

unlawful. 

Mr.  Nelson.  And,  suppose  that  it  is? 

Mr.  Williams.  Well,  suppose  that  it  is,  then  they  do  not  make  

Mr.  Nelson.  Then,  what  do  they  do? 

Mr.  Williams.  Then,  they  do  not  make  any  level  of  rates  at  all. 
Mr.  Nelson.  What  do  they  do? 

Mr.  Williams.  They  simply  say  that  this  difference  in  rates  be- 
tween any  two  communities  is  such  as  to  cause  a  discrimination.  Ill 
other  words,  it  might  be  entirely  too  high,  the  whole  system,  or  it 
might  be  too  low  from  standpoint  or  reasonableness  of  the  rates  in 

concerned,  per  se.  i  ' 

They  would  have  nothing  to  do  with  it  except  to  <iuuaw  the 

discrimination. 

Mr.  Nelson.  Why  do  you  not^^te  tha^  into  tfeis  bill? 

Mr.  WwuUMB.  If  tbat  is  nMipir,  I  liunk  tbat  is  a  very  good 
point.   I  mean  hy  tliat,  I  think  it  is  very  necessary  to  make  it  dear. 

Mr.  Nelson.  Have  you  a  copy  of  the  bill? 

Mr.  Dhatton.  Right  here. 

Mr.  Nelson.  Have  you  read  it^? 

Mr.  Dka-sion^  Yes. 

Mr.  BuLWiNKLE.  The  last  bill.  No.  1466. 

Mr.  WiUiIAMS.  I  think  that  it  is  the  same  as  11675,  as  revised. 

Mr.  Nbmk)N.  But,  this  says  that  the  commission  shall  have  power 
to  prescribe  rates,  or  the  rates  thereafter  to  be  charged.  Does  it  say 
that?   I  say,  does  it  say  that? 
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Mr.  WnjUEAXS.  You  have  just  read  that  language.  Of  course  it 
Mr.KsuBON.  Yes. 

Mr.  WiLUAMa  But,  I  have  tried  to  «how  you  that  the  purpose 
was  this,  not  to  fix  tiw  rate,  hat  to  declare  that  type  of  discrimination 
unlawfal.  The  Federal  CcNDunission  would  have  nothing  to  do  with 
the  general  level  or  ih»  reasonableness  of  that  rate,  in  Hie  sense  that 

they  

Mr.  Nelson  (interposing) .  That  may  be  Uie  intent. 

Mr.  WnxiAMS  fcoateimig).  How  re^Me  rates,  if  this  were 
passed  by  Congress. 

Mr.  Nelson.  Bat  this  is  what  the  bill  says. 

Mr.  HuDDLESTox.  Mr.  Nelson,  would  it  be  agmaMe  to  let  him,  Mr, 
Drayton,  finish,  and  then  ask  qnestiims? 

Mr.  Nelson.  Yes. 

Mr.  HuDDLESTON.  Proceed,  Mr.  Drayton. 

Mr.  Drayton.  Mr.  Chairman,  this  discussion  has  gone  beyond 
what  I  had  contemplated  in  my  notes,  and  I  find  that  they  are  of 
little  value  as  a  guide  now.  I  do  not  want  to  take  up  any  more  of 
your  time  than  I  can  avoid  doing,  and  I  was  going  to  suggest  that, 
in  view  of  these  questions,  if  I  could  have  leave  to  put  in  the  record 
and  add  to  my  remarks  briefly,  the  points  that  I  thmk  are  pertinent 
here,  I  would  be  willing  to  surrender  the  remainder  of  my  time. 

The  Chairman.  I  do  not  think  that  there  would  be  any  objection 
to  that. 

Mr.  Drayton.  I  wUl  not  extend  the  record  any  more  than  is  neces- 
sary, but  you  seem  to  be  a  little  impatient  to  get  through  with  this, 
and  I  will  be  glad,  if  I  may  do  that.  '  ' 

The  Chaiem AN.  Very  well. 

(Ia  aeeoipdaaee  with  permission  granted  as  abov«  ^  following 
statement  is  submitted :) 

lu  the  light  of  the  discussion  at  the  hearing,  particularly  the  testimony  of 
Mr.  Benton,  r^rea^ting  tbe  national  asfloeiatiMi  of  railroad  and  public  utility 
commissions,  it  is  necessary  to  make  clear  our  attitude  on  the  amendments  to 
H.  R.  14516  suggested  bj  Mr.  Shaljenberger  to  parngraph  (2)  and  by  adding  a 
new  paragraph  (9). 

We  did  not  intend  by  tbese  amendments  to  withhold  from  the  Federal  Power 
CJommicsion  jurisdiction  to  make  such  order  as  would  effectually  cure  unjust 
discriminations  in  rates,  whether  arising  from  a  difference  between  the  rates 
for  two  interstate  services,  or  from  a  difference  in  rates  applying  within  a 
State,  one  the  one  hand,  and  rates  applying  to  electrical  energy  transmitted  and 
sold  interstate,  on  the  other.  If  in  any  such  ease  there  were  no  way  of 
reconciling  the  two  rates  except  by  prescribing  the  reasonable  level  of  the 
interstate  rates  to  be  appUed,  that  necessarily  would  be  the  function  of  the 
Federal  Commission.  Then,  under  the  doctrine  of  the  Shreveport  case,  an 
OTder  eoadeBDing  tHe  dSserlmlnatioii  as  nnjnst  would,  in  some  cases,  reqaife 
that  the  intrastate  rate  conform  to  the  interstate  rate.  Unless  one  "  parent " 
company,  as  defined  in  paragraph  (7)  (G)  of  the  bill,  were  responsible  for  the 
interstate  and  also  for  the  intrastate  services,  of  course  there  would  be  no 
such  cmnmon  control  as  would  make  the  difference  an  mijust  discrimination 
subject  to  the  remedial  order  of  tlie  Federal  Commission. 

If,  therefore,  the  amendments  proposed  by  Mr.  Shallenberger  to  H.  R.  14516 
are  to  be  construed  as  divesting  the  Federal  Commission  of  any  authority 
essential  to  the  correction  of  unjust  discrimination  in  tlie  class  of  cases  sought 
to  be  covered  under  tbe  doctrine  of  the  Shreveport  case,  tiien  the  proponents 
of  the  bill  disavow  such  amendments  and  ask  that  H.  R.  14516  be  considered 
in  its  present  form.  We  believe  the  bill  to  be  necessary  in  the  public  interest 
as  affording  the  only  means  of  reaching  an  evil  which  can  not  be  dealt  with 
aiie#wtely  by  tbe  individual  Staitea. 
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STATEMENT  OF  OSWALD  EYAH,  aSHEEAI.  OOmmSIii  HPIIAI 

The  Ghahiman.  Give  your  full  name  to  the  reporter. 
Mr.  Rtan.  My  name  is  OswaW  *yaft.  I  aw  general  counsel  of 
tlia  Federal  Pawer  CJommiseioin. 

Mr.  Chairman  and  gentlemen,  I  wish  to  say  at  the  outset  by  way 
of  explanation  of  my  relation  to  this  hearing,  that  I  do  not  appear 
as  an  advocate  of  this  bill,  or  as  a  sponsor  of  this  bill.  I  am  advised 
that  I  am  here  at  the  request  of  your  committee  as  the  general  counsel 
of  the  Federal  Power  Commission,  for  the  purpose  of  giving  the 
committee  my  views  as  to  the  relation  which  this  proposed  amend- 
mfint  may  bear  to  the  Federal  water  power  act,  as  it  now  exists.  1 
do  not  want  anything  I  may  say  to  be  construed  either  as  hostility 
to  or  as  advocacy  of  the  measure.  x  •  •* 

I  may  say  at  the  outset  that  the  measure,  in  my  judgment,  m  its 
purpose,  harmonizes  with  and  fits  into  the  general  purpose,  one  of 
the  general  purposes,  at  least,  of  the  Federal  water  power  act. 

That  act,  in  section  20— members  of  the  committee  are  no  doubt 
familiar  with  the  section— prohibits  the  charging  of  discriminatory 
or  unreasonable  rates,  on  the  part  of  Hcensees  of  the  cwnmisaon, 
their  subsidiaries,  and  customers,  where  any  part  of  the  energy 
enters  into  interstate  commerce,  and  where,  under  the  provisiona 
of  the  act,  there  is  Federal  jurisdicti<Mi. 

Section  19  of  the  act  deals  with  intrastate  rates,  and,  while  it  does 
not  provide  in  express  language  that  the  rates  shall  be  nondiscrim- 
inatory, and  reasonable,  nev<^heless,  it  implies,  in  its  regulatory 
language,  that  that  is  the  purpose  back  of  this  provision. 

I^t  me  say,  that  one  of  the  mam  purposes  of  the  Federal  power 
act,  is  to  provide  nondisainiiiiatory  and  reaswiable  rates  for  the 
eansomers  of  power. 

Therefore,  if  the  purpose  of  this  bill,  as  thus  appears,  is  to  pro- 
vide  the  machinery  for  more  fully  protecting  the  rates  in  one  com- 
munity against  discriminatory  rates  on  the  part  of  the  same  com- 
pany, orits  afliliates,  in  another  community,  then  it  seems  to  me 
that  the  purpose  of  the  proposed  amendment  fits  into  and  harmonizes 
with  the  purpose  of  the  Federal  water  power  act. 

Mr.  Nelson.  Now,  just  a  minute.    May  I  ask  what  weakness 

there  is  in  the  present  law  ?  ,         .  •       i.       i  • 

Mr.  Ryan.  I  do  not  want  to  be  placed  in  the  position  of  speaking 
of  any  weakness  in  the  present  law,  in  that  connection,  Mr.  Nelson. 

Mr.  Nelson.  What  is  that  part  of  the  present  law  that  you  think 
it  desirable  to  be  supplemented?  You  have  given  me  the  impres- 
sion  that  there  is  some  weakness  there. 

Mr.  Ryan.  No,  I  am  merely  making  the  statement   ^ 

Mr.  Nelson  (interposing).  In  the  matter  of  preventing  discrim- 
inatory rates.  '  ,1^  XI 

Mr.  Ryan.  I  would  answer  in  this  Way,  that  the  present  law  is 
restricted  in  the  scope  of  its  jurisdiction. 

Mr.  Nelson.  Well  now,  that  does  not  ^  me  any  good,  to  teU  me 
that,  or  to  make  that  general  statement.  .  j.  . 

Is  it  that  this  discruninatory  provision  apphes  only  m  mterstate 

transactions? 
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Mr.  Ryan.  No  ;  but  it  is  limited  to  licensees  of  the  Federal  Power 
Commission,  and  I  understand  that  a  large  part  of  the  field  is  out- 
side of  the  jurisdiction  of  the  commission.  I  was  coming  to  that. 

Mr.  Nelson.  Under  the  present  law,  if  a  Federal  licensee  trans- 
ports or  transmits  electricity  to  another  State,  under  the  present 
law,  have  you  the  power  to  say  that  there  shall  be  no  discrimination 
in  the  distribution  of  that  power  in  the  other  State  ? 

Mr.  Rtan.  I  understand  that  there  is  no  power  on  the  part  of 
this  commission,  under  sach  circumstances,  in  any  State,  wh^  there 
is  a  re^atory  omnmiasifm. 

Mr.  Kblsok.  WelL  that  is  what  I  want. 

Mr.  Btak.  Ndw,  Mr.  I^toon;  you  rais^  the  point  tiiere  which  I 
was  oomhig  to,  ana  that  is  tie  imi>ovtai^  departoa  ha  Hife  aanMid- 
nMiil  frbia  FiwiMPil  watw  power  act,  and  I  tfMlli^that  it  would 
ha^e  the  effect  of  extmding  the  jurisdiction  of  Ihd  Federal  Power 
(>»nmiflsion.  The  present  act  gives  the  commission  jurisdietliMi  oter 
licensees  and  their  customers  where  the  business  is  intrastate  and 
o#Mr  licensees,  their  subsidiaries  and  cnstmners  where  the  business 
is  interstate.  You  will  note  that  the  commission's  jurisdiction  is 
contractual  in  the  first  instance,  while  in  the  latter  case  the  Federal 
control  over  interstate  commerce  is  the  basis.  But  the  jurisdiction 
over  persons  does  not  go  beyond  the  licensees,  their  subsidiaries,  and 
customers,  or  purchasers  of  power. 

Now,  this  proposed  amendment  greatly  enlarges  that  jurisdiction. 
Just  to  call  the  committee's  attention  to  the  language  of  the  bill — I 
hope  that  my  copy  is  a  correct  copy — it  starts  out  on  page  1  by  saying 
that  "  it  shall  be  unlawful  for  any  licensee  hereunder,"  now,  going 
to  page  2— 

To  sell  or  offer  for  sale  electrical  energy  in  one  community  at  a  rate  or 
rates  higher  than  the  rates  at  which  electrical  energy  is  sold  or  offered  for 
sale  in  another  community  by  the  seller  or  a  person  affiliated  witii  the 
Mfier  

Mr.  Nelson.  That  does  not  mean  within  the  same  State;  that 
means  just  what  it  says. 

Mr.  Ryan.  Yes,  exactly  so— i  ^ 

Unless  there  is  a  difference  in  the  cost  (as  referred  to  under  the  provisions 
0f  subdivision  (7)  (B))  to  furnish  a  like  service  in-  the  said  communities; 
ani  the  rmtut  «r  rates  in  tbe  cummimity  having  the  Idsfaer  eest  aiiaH  not  exceed 
llie  rate  or  rates  for  a  like  service  in  the  community  having  the  lower  cost 
hy  a  greater  percentage  than  the  percentage  diffiereuoe  in  9ai4  cost  to^  fiwpish 
the  service,  except  as  hereinafter  provided. 

Mr.  Nelson.  Now,  that  does  not  consider  State  lines  at  aU^  That 
is  a  community  within  one  State,  or  another. 
Mr.  Ryan.  That  does  not  consider  State  lines^ 
Mr.  Nelson.  No. 

Mr.  Ryan.  And,  as  I  understand  it,  the  communities  involved  in 
this  bill  may  be  intrastate  or  they  may  be  in  different  States. 

Now,  as  far  as  that  provision  of  the  bill  just  quoted  is  concerned, 
it  is  largely  merely  declaratory  of  the  present  law. 

Mr.  HuDDLESTON.  What  is  the  number  of  the  bill  that  you  are 
reading  from? 

Mr.  Btak.  11675. 
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Mr  Nelson.  So,  that  covers  the  matter  of  discrimination,  not 
only  in  the  same  State,  but  maybe  in  different  States,  or  contiguous 
States 

Mr.  Ryan.  In  the  same  State  and  in  different  States,  yes.  MoWj 
the  language  quoted  is  merely  a  declaration,  as  I  understand  it,  of 

the  present  law.  .    ,      ■•  ^i.  i- 

Mr.  HuDDLESTON.  That  jurisdiction  is  baaed  upon  th®  license 
s vstem  ?  '  .      '   '  ; 

Mr.  Ryan.  That  jurisdiction  in  the  preamt  act  is  based  «pon  1^ 
license  system,  and  its  basis,  if  it  were  within  the  State,  would  be 
contractual;  if  the  business  wewi  in  diffwent  States,  it  would  be 
primarily  under  the  oofmiii^roe  claim  odf  the  Constitution. 

Mr.  HnfiMMNMr.  It  would  be  eoatrictiial  aL»,  in  an^er  btate. 
It  does  moi^mem  to  relate  to  the  oommerce  clause. 

Mr.  B,rAm  I  thougM  yon  id^Med,  Mr.  Huddleston,  to  the  regola* 
ti«m  of  iiit^»l^  transmission.  .  ... 

Mr.  HtmiaJJSTON.  Whether  intrastate  or  interstate,  it  is  neverthe- 
less contractual.  It  is  coirtractual,  because  it  is  an  action  by  license. 

Mr.  Rtan.  It  is  incorporated  in  the  license  of  contract.  That  is 
right.  But  the  jurisdiction  over  subsidiaries  and  customers  must 
rest  upon  the  commerce  daaae  of  the  Constitution.  The  license  is 
the  method,  not  the  power. 

Mr.  Beck.  Right  there,  Mr.  Ryan.  Can  you  refer  me  to  any  de- 
cision of  the  Supreme  Court  in  which  the  jurisdiction  to  license  by 
the  Federal  Power  Commission  has  been  sustained  ? 

Mr.  Ryan.  You  mean,  of  a  license  involving  regulatory  functions? 

Mr.  Beck.  No  ;  the  license  to  generate  power,  water  power. 

Mr.  Ryan.  One  of  the  earlier  cases  is  the  Chandler-Dunbar  case. 

Mr.  Beck.  Which  ? 

Mr.  Ryan.  The  Chandler-Dunbar  case. 

Mr.  Beck.  The  Chandler-Dunbar  case  was  decided  long  before 
the  Federal  Water  Power  Commission  was  created.  Am  I  right 
in  that? 

Mr.  Ryan.  That  is  true.  .         i_  i  j 

Mr.  Beck.  The  Chandler-Dunbar  case  is  a  case  where  it  was  heUL 
if  I  recall  it  correct^,  and  I  t^nk  I  do,  thai  the  pow«r  of  the  Uttilfed 
States  Govenunent  mtr  navigable  waters,  as  an  inc^knt  to  the 
maintenaxK^  of  navigable  conm^ona,  iadnoed  the  power  to  utilize, 
or  at  least  to  regulate,  the  generating  of  pow^  of  such  myigabk 
streams. 
Mr.  Rtan.  That  is  right. 

Mr.  Bbck.  Now,  as  1  understand  it,  the  oootention  now  is,  since 
ibe  Fcideral  water  power  commission  act  was  passed,  that  under  that 

Eower  the  Fedend  Water  Power  Commission  can  determine  who, 
y  the  license  system,  shall  or  shall  not  utilize  water  power  to 
generate  eleetncity. 
Mr.  Rtan.  tixactly. 

Mr.  Beck.  Wherever,  or  whenever,  the  Government  is  in  fact  en» 
gaged  in  any  development  of  water  power. 
Mr.  Ryan.  Aside  from  its  proprietary  jurisdiction? 

Mr.  Beck.  I  beg  your  pardon? 

Mr.  Ryan.  I  am  asking  if  you  mean  aside  from  its  proprietary 
jurisdiction  over  the  pubHc  lands? 
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Mr.  Beck.  Oh,  yes ;  yes ;  that  is  another  question. 

Mr.  Ryan.  You  are  limiting  it  to  navigable  streams  ? 

Mr.  Beck.  I  do  not  refer  to  proprietary  interests.  I  am  not 
asking  about  proprietary  interests. 

1  was  very  much  interested,  as  Solicitor  General,  in  the  creating 
of  the  water  power  act,  and  I  have  lost  all  track  of  the  development 
of  the  law  upon  it,  and  I  thought  you  could  tell  me  how  far  the 
Supreme  Court  had  limited  or  extended  this  power,  which  is  cer- 
tainly, primarily,  that  of  improving  the  navigability  of  navigable 
streams.  Outside  of  that  power,  I  do  not  believe  it  has  been  extended 
to  take  in  under  its  jurisdiction  the  regulation  of  all  power  propo- 
sitions to  wMch  navigabk  streams  oould  be  pat. 

Mr.  Btan.  I  thkik^  Mr*  Bed^  that  the  ^esdon  which  you  niise 
has  not  been  definitely  answered  by  the  Stymie  Omirty  and  that 
it  is  the  qsesdoii  whi<ji  is  now  pending  in  the  New  Biver  ea^,  and 
the  point  of  view,  which  has  been  presented  the  plaintiff i  m  that 
case  through  Mr.  Baker,  raises  exactly  the/  same  ^piestiom  as  to 
whether  or  not  all  of  these  regulatory  luneliions  such  as  rate  making, 
security  supervision,  uid  the  like  Mre  properly  inddmtal  to  the 
power  of  Congress  over  nayisation. 

That  question  has  not  yet  oeen  answered  by  the  Supreme  Court. 

Mr.  Beck.  Just  one  further  question:  What  is  the  status  of  that 
New  River  case? 

Mr.  Ryax.  It  now  stands  upon  the  motion  of  the  Government  to 
dismiss  the  bill  of  complaint.  The  arguments  were  heard  at  Nor- 
folk, last  summer;  a  three-day  reargument  was  heard  last  week 
before  the  same  court,  sitting  at  Alexandria,  and  the  court  has  prom- 
ised a  decision  on  the  case  within  the  next  few  days. 

Mr.  Beck.  It  is  not  yet  in  the  Supreme  Court  ? 

Mr.  Ryan.  It  is  not  yet  in  the  Supreme  Court.  It  is  in  the  District 
Court  for  the  Western  District  of  Virginia. 

Mr.  Beck.  I  suppose  that  the  contention  of  the  plaintiff  is  that 
it  is  not  a  juridical  question? 

Mr.  Ryan.  Our  contention  is  that  the  complaint  fails  to  set  up 
facts  oonstitutkig  a  cause  ol  adbn  for  the  reiBuson  that  the  court 
ean  take  judicial  notice  of  the  fact  <ha  New  Biver  is  nav^lde,  and 
if  navigable,  thero  can  he  no  ^unds^  no  dood  upon  t&  tiue  to 
the  fAamUfPs  property,  and  no  jmas^etiOD  over  ilie  defendant  mder 
siCtiiMi  67  of  tiie  code. 

The  ecmipaisy's  theory  was  tiiat  New  Riyer  was  a  nonnavigaUe 
stream,  and  

Mr.  HocH.  May  1  lollow,  that  just  a  little  further.  In  setting  up 
the  Federal  water  power  act,  there  was  involved  the  questkm  of 
whether  the  Federal  GoTenunent  luus  Ihe  right  to  dmy  tiie  use  of 

interstate  commerce  except  upon  certain  coniuticms. 

Mr.  Ktan.  No,  I  should  not  say  that  there  is  any  question  of  the 
denial  to  any  person  of  a  right  to  engage  in  interstate  commerce. 
I  think,  so  tar  as  the  water  power  act  is  concerned,  the  question 
was  the  relation  of  the  Government  to  navigation,  the  improvement 
of  navigable  waterways,  and  water  power. 

Mr.  HocH.  The  preceding  witness,  in  answer  to  a  question  by  Mr. 
Nelson,  stated  that  Federal  jurisdiction  rested  partly  at  least  on 
the  power  to  license  the  use  of  interstate  commerce. 
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Well,  the  proposal  here  is  not  to  license  anybody  to  enter  into  in- 
terstate commerce,  or  engage  in  the  business  of  transmission  and  sale 
of  electric  energy.    It  does  not  set  up  any  license  system. 

So,  if  Federal  jurisdiction  is  to  be  maintained,  on  that  theory,  you 
would  have  to  provide,  to  the  language  of  this  bill  on  page  2,  mat 
"  any  corporation  engaged  in  transmitting  or  receiving  electrical 
energy  across  any  State  line  "  shall  be  subject  to  the  license  syi^;^. 
In  other  w<wds,  we  might  sajr  to  them,  before  you  shall  be  permitted 
to  transmit  or  reeeiTe  dectncal  ener^q^  amss  a  Stttle  boundry,  you 
shall  take  out  a  license,  and  one  condition  of  Hiat  license  shall  be 
that  you  will  not  establish  discriminatory  rates  between  conununities. 

Mr.  Btak.  I  do  not  regard  it  quite  that  way,  Mr.  Hoch.  This 
bill  does  not  provide  for  licensing  of  any  person  who  is  hrought 
within  its  jurisdiction.   It  is  not  a  license  system. 

Mr.  HocH.  Do  you  not  tfadnk  that  that  is  a  pretty  broad  power  for 
tLe  Federal  Grovemment  to  attempt  to  exercise,  to  permit  the  use  of 
interstate  commerce,  or  an  agency  of  interstate  commerce,  only  upon 
certain  conditions  ? 

Mr.  Ktan.  That  question — ^my  answer  to  that  question,  general  in 
nature  as  it  is — would  be  a  horseback  opinion. 

The  constitutional  limitations  on  Congress,  in  the  matter  of  reg- 
ulating interstate  transmission,  or  any  agency  or  instrumetality  of 
interstate  commerce,  would  require  very  careful  consideration  and 
study. 

Mr.  HocH.  Well,  that  is  one  of  the  preliminary  questions  that  this 
committee,  and  Congress,  would  have  to  face,  if  it  attempted  to 
exercise  that  power,  in  the  way  this  bill  proposes,  of  Federal  juris- 
diction, would  it  not  ? 

Mr.  Ryan.  As  I  understand,  Mr.  Hoch,  the  constitutional  basis  of 
this  amendment  for  the  extension  of  Federal  jurisdiction,  is  that 
set  forth  by  the  court  in  the  Shreveport  case. 

The  bill,  you  will  note,  in  the  first  section,  in  section  20a,  upon  the 
first  page,  expressly  says,  that^ 

If  such  action  tends  to  cause  any  undue  or  unreasonable  advantage,  prefer- 
ence, or  prejudice  as  between  Arsons  or  localities  in  intrastate  commerce  on 
the  one  hand  and  interstate  or  foreign  commerce  on  the  otlier  hand,  or  any 
undue,  unreasonable,  or  unjust  discrimination  against  interstate  or  foreign 
commerce,  for  any  corporation  engaged  in  transmitting  or  receiving  electrical 
energy  across  any  State  boundary,  or  for  any  person  affiliated  with  such  cor- 
poration, or  for  any  person  purchasing  power  from  any  such  licensee  or  corpora- 
tion or  from  any  person  affiliated  with  snC^  IMeemm  or  corporatin  for  sale  and 
distribution  or  use  in  public  service. 

It  is  my  judgment,  that  the  commission,  if  it  undertook  to  exercise 
that  jurisdiction  over  one  of  these  discrimination  cases,  proposed  to 
be  reached  by  this  amendment,  it  would  have  to  make  a  nndSng  that 
interstate  commerce  had  been  discriminated  against  or  burdened,  and 
such  finding  would  have  to  precede  any  other  finding  and  determina- 
tion of  the  commission. 

Mr.  Hoch.  In  other  words,  to  make  concrete  application,  the 
Crisp  County  case,  Georgia,  to  which  reference  has  been  made,  the 
commission  would  have  to  find  that  the  rate  in  Crisp  County,  charged 
by  the  Georgia  Power  Co.,  was  so  low  that  it  reduced  the  revenues 
of  the  Georgia  Power  Co.  to  an  extent  that,  in  order  to  make  up 


those  revenues,  tlM^r  wcmkl  have  to  impose  idcWqnii  iMUrckmct  on 

people  elsewhere. 

Mr.  Byan.  In  substance,  the  finding  would  have  to  be  that,  or 
some  finding  that  would  establii^  a  djuBcriminalaoii  agminsl  interstate 
commerce  or  foreign  conmierce. 

Mr.  HocH.  How  could  it  be  determined  if  it  was  unreasonable  ex- 
cept as  a  matter  of  revenue?  So,  that  would  be  the  only  way  it 
could  be  reached  under  the  law.  The  company  could  only  do  busi- 
ness, permanently  do  business,  at  a  profit.  If  it  did  business  at  one 
place  below  cost,  or  below  a  reasonable  profit,  it  would  have  to  do 
business  elsewhere,  somewhere  else,  at  a  rate  higher  than  a  reasonable 
rate,  in  order  to  make  up  that  deficit.  That  would  be  the  only 
theory,  would  it  not,  on  which  that  power  could  be  exercised,  on  a 
finding  of  discrimination. 

Mr.  Ryan.  Yes.  I  can  not  see  any  other  basis  for  Federal  jurisdic- 
tion, in  a  case  like  that,  except  under  the  Shreveport  doctrine. 

Mr.  Williams.  That  company  happens  to  be  licensed  also. 

Mr.  Beck.  Following  up  Mr.  Hoch\,  my  colleague's  question,  and 
a  like  analysis,  is  it  not  your  logical  contention  that  the  Government 
of  the  United  States  has  the  power  to  license  those  commodities  en- 
gaged in  inlersti^  eomm&mj  And,  id  ooorse,  lime  are  those  that 
may  jtoL, 

MT.  'BmAS.  To  my  knowledge,  that  q^estkn  has  nsrar  been  deter- 
mined by  the  Supreme  Court 
Mr.  BmoL  llo;)  I  am-  ailriiig  yon. 

Mr.  Ryan*  Whstiber  ^  not  tiiere  cm  be  a  lioNudi^  of  instranen- 
lal^ks,  like  poiiHr  eorapaniss,  in  intarstato  commme,  is  an  intmst- 

ing  questicm. 

Mr.  Bbgx.  I  am  not  referring  to  j^wer  companies  now;  but  if  we 
pass  this  pressed  legislation  fspm  the  commerce  power  of  the  Fed- 
eral Groyemment,  is  it  not  your  contention  then  that  the  Gk>yemment 
has  the  power,  sometimes  stated  to  be  preliminary,  to  say  who  shall 
engage  in  interstate  commerce,  and  who  shaU  nott  And,  if  so,  is 
there  any  decision  that  in  any  way  justifies  the  power  of  the  Federal 
Government  to  determine  who  shall  engage  in  interstate  commerce  ? 

Mr.  Ryan.  I  would  not  want  to  answer  that  question  offhand,  in 
view  of  its  general  nature. 

Mr.  Beck.  Well,  of  course,  if  the  answer  is  in  the  affirmative,  then 
the  liberties  of  the  States  and  the  peoples  of  the  States,  are  practi- 
cally gone,  in  the  economic  shuffle.  If  the  Federal  Government  is  to 
say  as  to  all  of  the  useful  and  harmless  commodities  of  commerce, 
who  will  engage  in  interstate,  by  getting  a  license  from  the  Federal 
Government,  then  the  end  of  the  Government,  as  we  supposed  it  was, 
has  come.  Is  that  not  true  ? 

Mr.  Ryan.  That  may  be  so. 

Mr.  BscK.  Now,  is  mere  any  

Mr.  KmK>K  (interposing) .'This  goes  further  than  that.  This 
goes  so  far  as  to  fix  the  price  at  which  they  will  sell,  and  in  addition, 
to  whom  they  will  sdl. 

Mr.  Btan.  That,  ol  course,  is  incident  to  the  Hcensing  power. 

Mr.BBOK.  Now,  I  cim  undeiBtaadr-I  do  not  waifl  to  m 
time  or  interrupt  your  argumeaot^-l  caa  undersUdifl  tlu^  e^i^lteBtion 
tiiat  it  is  to  preserve  Ihe  power  of  the  Federal  Ooyemment  over 
navigahif  s^muns,  and  that  a  great  deal  can  be  done  as  an  inddent 
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of  that  power;  if  you  base  it  on  that  ground,  I  can  understand  it. 
But,  if  you  base  it  on  the  ground  that  it  does  not  extend  to  that,  but 
that  this  is  interstate  commerce,  and  that  the  Federal  Government 
has  the  right  to  say  that  no  one  shall  engage  in  it  without  a  license 
from  a  Government  bureau,  then  you  have  reached  a  point  of  cen- 
tralization beyond  anything  anyone  has  ever  dreamed  of. 

Mr.  HuDDLESTON.  May  I  suggest  to  my  Brother  Beck  that  the 
requirement  for  the  interstate  commerce  act  of  a  c^ificate  of  con- 
venience and  necessity  before  a  railroad  can  be  built  involves  that 
very  thing. 

Mr.  Beck.  Yes. 

Mr.  HuDDLESiON.  Because  the  act  provides  that  no  one  shall  en- 
gage in  interstate  rail  transportaticm  without  that  certificate,  whidi 
in  effect,  a  license.  If  flirat  he  a  legal  and  proper  excise  oi 
power,  under  the  commerce  clause,  then  we  have  it  there. 

Mr.  Beck.  There  is,  of  course,  a  distinction.  That  is  what  I  am 
tr3dng  to  develop  out  of  the  witness.  There  is  a  clear  distinction 
between  the  instrumentality  of  commerce  endowed  with  the  fran- 
chise of  the  public  and  the  ordinMy;  aveeatmis  of  life,  lilce  selling 
shoes,  or  sellmg  wheat. 

Mr.  HunXiESTON.  Of  course.  The  distinction  is  this,  as  to  the 
regulation  of  commerce :  The  Supreme  Court  has  held  that  you  can 
not  prohibit  commerce,  if  it  be  of  a  legitimate  character.  You  may 
regulate  it,  and  the  whole  question  is,  whether  the  requirement  of  a 
license  is  a  regulation. 

Mr.  Beck.  You  know,  the  Supreme  Court,  in  a  very  large  num- 
ber of  cases,  has  held  that  certain  things  do  not  come  under  the 
jurisdiction  of  the  Federal  Government,  but  it  is  to  this  extent 
applicable,  while  the  clause  under  the  fourteenth  amendment,  the 
same  principle  is  applicable  to  the  fifth  amendment;  but  in  Okla- 
homa they  passed  a  law  to  the  effect  that  nobody  could  engage  in 
the  ice  business  without  getting  a  license  from  the  corporation  com- 
mission. The  Supreme  Court  very  promptly  held  that  invalid. 

Mr.  Etan.  On  the  ground-  

Mr.  Beck.  They  held  it  invalid  on  the  ground  that  it  violated  the 
fundamental  liberties  guaranti^ed  by  tfa^  fourteenth  amielidm^t; 
that  the  ice  business  w^  not^  one  tl^t  justified  that  i 

Now,  the  distinction  pointed  out  by  my  Broths  HuddtetoH  is 
an  apt  one,  and  my  views  are  that  the  generation  of  electrical  power 
stanos  on  a  different  ground  from  the  making  of  ice. 

Mr.  Btak.  It  is  a  public  utility,  public  service  ccMupany  and  its 
business  is  affected  with  a  public  interest. 

Mr.  Beck.  And  there  may  be  a  distinction  that  justifies  this  legis- 
lation. 

The  thought  I  had  in  the  Oklahoma  ice  case,  the  question  was 
whether  or  not  the  making  of  ice  or  distribution  or  sale  and  distri- 
bution of  ice  was  a  public  service,  and  while  the  legislature  had 
undertaken  to  establish  it  as  a  public  utility,  yet  the  Supreme  Court 
refused  to  recognize  that  as  a  fair  classification. 

Mr.  Nelson.  I  want  to  ask  you  one  question :  As  I  understand  it, 
this  discriminatory  rate  clause,  as  it  now  stands,  applies  to  everyone 
who  is  licensed  to  generate  power  in  one  State  for  sale  in  another 
or  to  be  there  distributed  by  distributing  companies,  but  if  in  the 
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ktter  State  there  is  a  public-utility  body,  your  commission  would 
liave  nothing  to  do  with  the  rates. 

Mr.  Btah.  We  would  have  nothing  to  do  with  the  rates  if  there 
is  an  empowered  public  utility  commission. 

Mr.  Nelson.  You  see,  i4  is  g^erated  in  Tennessee. 

Mr.  Kyan.  Yes. 

Mr.  Nelson.  And  sold  across  the  line  in  Georgia  to  a  public  utility 
company  that  distributes  it  there  to  their  customers.  Now,  under 
the  present  law,  would  you  have  anything  to  do  with  the  rates  in 
Georgia,  which,  as  you  say,  has  a  public  utilities  commission  for  the 
purpose  of  regulating  rates? 

Mr.  Ryan.  Absolutely  not. 

Mr.  Nelson.  And  that  is  true  of  all  States  where  they  have  regu- 
latory bodies  that  take  care  of  the  situation  ? 
Mr.  Ryan.  It  is  true. 

Mr.  Nelson.  Well,  under  this  law  you  would  have,  would  you  not  ? 

Mr.  Ryan.  That  brings  me  to  my  next  point  in  the  matter  of 
enlargement  of  jurisdiction,  Mr.  Nelson. 

Mr.  Nelson.  Well,  you  would  have,  would  you  not  ? 

Mr.  Ryan.  Yes.  There  is  no  provision  in  this  amendment,  as  I 
read  it,  to  exclude  Federal  jurisdi^ion  where  there  are  State  agencies 
wpoweied  inth  re^iuiatory  functions. 

Mr.  KauKUf.  Yes;  but  you  just  said  that  you  did  not  haTe  any 
jiifttdielicMi  in  any  of  those  States  unier  thoee  oofl^lionii  and  you 
apparently  have  assumed  up  to  this  time^  that  yoa  d<i  not  have-Hat 
Mist,  you  have  Mot  attempted  to  exercise  it.  Is  that  right! 

Mr.  Btah.  I  am  speafio^  tlow  of  Utt  present  law,  witiiout  the 
amendment. 

Mr.  Nelson.  That  is  what  I  am  speaking  of.  i  . 

Mr.  Btak.  Yes;  we  Ymve  no  jurisdiction  in  States  which  have 
regulatory  ag^eies  empowered  to  perform  regulatory  functions. 
Mr.  Nelson.  Now,  under  this  law  y<Mi  might  come  in  Mid  fix  what 

you  consider  to  be  a  just  rate. 

Mr.  Ryan.  Under  this  law,  if  it  creates  the  power,  as  you  epnt^f^ 

to  prescribe  the  rate  

Mr.  Nelson  (interposing).  I  do  not  contend  anything  about  it. 
I  do  not  know  anything  about  this  law.  What  I  am  after  is  an 
explanation  of  it.  All  I  know  is  what  is  stated  here.  It  says — 

And  in  any  such  case  the  commission  shall  have  power  to  prescribe  the  rate 
or  rates  thereafter  to  be  charged. 

Mr.  Williams.  You  never  finished  the  paragraph* 

Mr.  Shallbnbehger.  Ton  do  not  read  all  of  it. 

Mr.  Williams.  You  never  finished  the  paragraph ;  read  all  o|  it. 

Mr.  Nelson.  I  understand  that,  but  that  is  what  is  stated  there. 

Mr.  S^Ai^ENnEBinsa.  You  stoppeii  hef ore  ypu,  cf^p]^e4,  ti^i  qp(Or 

tation. 

Mr.  Ryan.  The  point  Mr.  Nelson  makes,  to  make  a  long  story 
short,  the  point  is  this,  th^  wheth^  apt  ex^udes  the  Federal 
Government  

Mr.  Nelson.  Yes. 

Mr.  Ryan.  In  those  States,  whp,]^^,  X^^y  have  State  conuois- 
sioni^f         „  '     '  r  . 
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Mr.  Nei^^on  (interposing).  Exactly. 

Mr.  Ryan.  It  does  not,  under  this  amendment. 

Mr.  Nelson.  That  is  what  I  was  trying  to  say. 

Mr.  Ryan.  Yes;  I  agree  with  you  that  it  does  not. 

Mr.  Nelson.  So,  while  it  is  recognized  that  the  State  has  me 
right  to  make  the  rates  and  regulate  1h^,  there  is  nothing  in  mis 
act  which  says  that  the  Federal  Government  may  not  ex^rciae  that 

same  jurisdiction.  -,  __x  j 

Mr.  iEtTAK.  Hiere  is  nothing  in  this  amendment,  as  I  understand 

it,  to  exclude  Federal  jurisdidiion  where  tfiere  are  State  agencies  with 

regulatory  powers. 
Mr.  Nelson.  Now,  going  back  again  to  the  power  of  the  Federal 

Government  under  certain  eonditions  to  come  in  and  fix  rates,  they 

can  do  it  th^ 

Mr.  Shallenberoer.  And  roBWve  ^  unlawful  element. 
Mr.  Nelson.  Yes. 

Mr.  Shallenberoer.  Remove  that  from  interstate  commerce. 

Mr.  Nelson.  It  gives  the  Federal  Government  that,  power. 

Mr.  Shallenberoer.  Yes. 

Mr.  Nelson.  To  interfere. 

Mr.  Williams.  What  power  ? 

Mr.  Nelson.  To  fix  the  rates  for  power. 

Mr.  Ryan.  The  point  that  Mr.  Nelson  has  asked  about,  and  which 
I  want  to  make  is,  that  it  is  not  the  purpose  of  Mr.  Williams  and 
those  who  are  sponsoring  this  amendment  

Mr.  Nelson.  But,  that  necessarily  is  the  result. 

Mr.  Ryan.  To  change  the  present  rule  of  the  Federal  water  power 
act  regarding  the  exclusion  of  Federal  jurisdiction,  but  I  myself 
believe  that  this  language  does  not  make  that  purpose  clear,  and  I 
think  that  matter  could  very  well  be  clarified,  perhaps  by  an  amend- 
ment which  would  provide,  as  the  present  water  power  act  provides^ 
that  where  there  is  a  State  regulatory  agency,  with  regulatonr  juris- 
dictiim,  the  Federal  jurisdicticm  over  rate  macdng  is  exdudecL 

Mr.  SmiiMtnmtam  "Mx^  Byan,  may  I  bA  you,  in  eonnec^m  with 
the  question  that  has  been  rtama  oontiiiQally,  wh^her  or  not 
additional  power  m  being  given  or  granted  in  tMs  f  As  I  imder- 
stand  the  kiw^  now  you  fiave  praefieaify  ibis  power,  00  far  as  it 
applies. 

Mr.  Ryan.  Yes,  sir. 

Mr.  Shallenberoer.  Now,  tiiis  bill  seeks  to  include  only  corpora^ 
tions  engaged  in  transmitting  and  receiving  electricity,  electric  power,, 
and  so  forth  between  States.  In  other  words,  it  extends  the  power 
of  the  board  to  any  corporation  doing  interstate  business.  That  i» 
the  additional  power  or  legislation. 

Mr.  Ryan.  It  appears  to  be  that. 

Mr.  Shallenberoer.  Now,  the  bill  seeks  to  give  the  power  com- 
mission authority  to  correct  any  abuse  of  power  by  this  corporation. 
The  power  to  do  so  is  contained  in  the  language  down  here  in  that 
part  of  the  bill  that  Mr.  Nelson  referred  to,  which  reads : 

And  in  any  such  case  the  commission  shall  have  power  to  prescribe  the  rate 
or  rates  thereafter  to  be  charged,  in  such  manner  as,  in  its  judgment,  will 
remove  the  unlawful  element  and  such  advantage,  preference,  prejudice,  or 
diacrimlnatioii. 
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In  other  words,  that  is  all  that  is  contained  in  this  bill,  fiO  far  as 
are  concerned,  that  rates  shall  be  adjusted  so  as  to  be  ilon*dis- 
criminatory.   Is  not  that  the  purpose  of  itf 

Mr.  Ryan.  That  is  what  the  bill  says,  as  I  read  it. 

Mr.  Shallexberger.  That  is  all  that  this  bill  does.  It  establishes 
two  fundam^tal  principles:  First  control  over  interstate  corpora- 
tions that  the  commission  does  not  have  power  over  now,  and  sec- 
f^j,  prohibits  discrimination  in  rates,  it  does  noi  gi^e  any  other 
piwers. 

Mr.  Ryan.  That  is  my  understanding  of  the  language. 

Mr.  Parker.  Mr.  Rvan,  in  connection  with  Governor  Shallen- 
berger's  question,  you  do  not  have  power  now  over  the  licensee,  do 
you,  to  go  in  and  interfere  at  all  with  the  price  the  distributor  pays  \ 

Mr.  Ryan.  That  is  true,  Mr.  Parker. 

Mr.  Parker.  Then,  it  enlarges  your  present  powers,  over  the  com- 
panies, over  which  now  you  have  no  jurisdiction  at  all  ? 

Mr.  Shallenberger.  In  the  matter  of  power,  I  might  say,  Mr. 
Parker,  that  this  applies,  this  general  provision,  to  licensees. 

Mr.  Parkeb.  Yes;  it  enlarges  your  present  power  over  the 
licensees. 

Mr.  Shallenberger.  It  only  gives  them  jurisdiction  over  those 
matters  in  order  to  prevent  discrimination. 

Mr.  Ryan.  Let  me  qualify  my  statement.  Our  present  power 
under  the  act  is  over  the  licensee,  subsidiaries,  and  customers. 

Mr.  Pabker.  But,  I  am  q>eakmg  ol  the  company  tliat  b  not  a 
subsidiary,  where  iiimr  tsell  to  a  trSl^  company,  for  iastatace,  And 
has  nodmg  to  do  wim  tiuit 

Ws.  BxAiH.  lM«ral  regulatory  power,  under  tlie  present  act,  is 
^u^iuded  wbm  a  Slate  agencv  is  empow^»d  and  idiere  the 
Sli^  concerned  have  agreed  iluiN^  llMir  propedgr  coostiliiled 


Mr.  Parker.  Yes. 

Mr.  Ryaji.  Now,  it  seems  to  me  that,  in  reading  thia  wnendment, 
lihat  this  amendihent  does  not  make  clear  that  there  will  not  .  be  a 
conflict  between  the  State  and  Federal  jurisdictions,  and  perhaps 
that  may  be  a  reason  for  clarifying  that  provision,  and  making  it 
clear  that,  as  in  the  present  law,  there  shall  be  no  Federal  jurisdic- 
tion where  the  States  have  properly  constituted  agencies. 

Mr.  Shallenberger.  Well,  do  you  not  feel  that  there  is  no  con- 
flict here,  any  more  than  there  is  between  State  railway  commissions, 
and  the  Interstate  Commerce  Commission?  In  a  case  where  you 
thought  discriminatory  rates  were  in  effect,  and  the  State  body  was 
not  correcting  them,  do  you  think  that  the  national  commission 
:should  have  the  right  to  interfere  in  that  case  ? 

Mr.  Ryan.  Well,  that  would  be  a  question  of  policy  for  Congress, 
whether  it  wanted  to  enter  into  that  matter,  and  go  into  a  State 
.and  do  something  which  the  State  had  failed  to  do. 

Mr.  Shallenberger.  Do  you  think  that  this  bill  gives  power  to 
do  that,  where  the  State  commission  refuses  to  act? 

Mr.  Ryan.  It  may  do  so.  Governor  Shallenberger,  in  view  of  the 
fact,  as  I  have  said,  that  it  is  not  c|e«r  in  this  bill  that  Federal 
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|urtsdiction  is  excluded  where  State  regulatory  commissions  have 
been  empowered. 

Mr.  Shallenbebger.  Do  you  think  that  the  Federal  agency  ought 
to  have  that  power,  if  this  law  is  to  be  effective  ?  Is  it  necessaary 
to  lodge  that  power  in  the  Federal  regulatory  body,  and  make 
the  judgment  of  the  Federal  body  superior  to  that  of  the  State 
commission  where  tlie  action  interfered  with  interstate 

commerce  ? 

Mr.  Ryan.  Where  there  is  an  interference  with  interstate  com- 
merce; yes. 

I  think  that  I  have  brought  out  the  point,  that  this  enlarges  the- 
jurisdiction  of  the  commission,  and  that  it  is  not  clear,  from  the- 
language  of  the  amendment,  that  Federal  jurisdiction  is  excluded 
where  there  is  a  State  regulatory  agency.  In  other  words,  there 
is  a  departure  there  from  the  rule  of  the  present  water  power  act. 

With  those  two  observations,  I  think  that  I  have  said  everything 
that  I  intended  to  say  on  the  question  of  this  amendment. 

I  want  to  repeat  that  while  the  Federal  Power  Coimniasion  is  in 
sympathy  with  the  purpose  of  the  act,  to  insure  ncmdiscriminatory 
rates,  nevertheless  has  not  made  a  study  of  the  machinery  of  tfe 
proposed  amendment,  and  does  not  undertake  to  say  thai;  these 
particular  provisions  would  be  the  best  provisions  for  tlie  acemn- 
plishment  of  the  purposes  for  which  tiiey  are  intended.  But  tibe 
purpose,  the  main  purpose  of  tiie  act,  certainly  is  in  harmony  with 
the  purpose  of  the  Federal  water  power  act,  to  insure  nondiscrim- 
inatory rates.  . 

The  Chaisman.  Mr.  Nelson,  you  wanted  t®  ask  a  <|iieBEtKmf 

Mr.  Nelson.  May  I      one  <|tt6itiMf  . 

Mr.  Btaw.  Yes.  . 

lif.  IS^mmst.  P^^ps  this  is  more  or  less  academic,  but  as  appued 
it)  the  act,  there  is  nothing  under  the  commerce  clause  of  the  Con- 
n^ti^n  that  gives  you  a  right  to  regulate  the  transportation  be- 
tween States  that  you  can  extend  to  the  fixing  of  prices  in  the 
distribution  of  commodities,  or  to  the  fixing  of  the  price  on  com- 
modities before  you  accept  them  for  transportation. 

Mr.  Ryan.  I  think  that  question  should  be  answered  in  the  light 
of  the  peculiar  nature  of  electrical  energy,  as  distinguished  from 
other  commodities,  in  interstate  commerce,  and  

Mr.  Nelson  (interposing).  Do  you  think  that  under  the  inter- 
state commerce  clause  of  the  Constitution,  that  if  a  generating 
agency  of  one  State  delivers  electrical  power  to  be  distributed  in 
another  State,  to  a  transportation  company;  do  you  think,  under 
those  conditions,  that  you  could  say  at  what  price  they  will  have  to 
sell  that  power  in  that  State  ?  ^ 

Mr.  Ryan.  Now,  you  are  speaking  of  interstate  wholesale  dis- 
tribution? 

Mr.  Nelson.  I  am  not  speaking  of  the  charges  on  transportation, 
or  of  its  regulation,  nor  of  the  transportation  charges,  but  only 

about  the  price  at  which  it  shaU  be  distributed,  or  the  price  at  whidj  , 

it  is  sold.  'W/HtH^ 

Mr.  Rtak .  Well,  at  any  rate,  the  Supr^e  Court  did  undertake  to 
say  that  indirectly  in  Uie  Attleboro  case. 
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Mr.  Nelson.  I  am  not  talking  about  regulation  of  transportation; 
I  am  talking  about  regulation  of  the  price  at  which  the  energy  may 
be  sold. 

Mr.  Ryan.  They  have  never  passed  directly  on  that.  The  court 
has  never  passed  on  that,  upon  the  question  of  the  regulation  of  the 
price.    It  passed  upon  the  question  

Mr.  Nelson.  I  asked  you  what  your  opinion  was  on  it. 

Mr.  Rtak.  My  opinion. 

Mr.  Nelson.  Yes.  Do  you  think  that,  under  the  commerce  clause, 
we  can  go  so  far  as  to  fix  the  price — ^not  regulate  transportation — 
but  rebate  the  prices? 

Mr.  Stan.  Yes;  I  thiiik,  Mr.  Nelson,  t^at  in  view  of  the  peculiar 
mtare  of  eleciaic  energy,  as  distinguislied  from  a^mlnodities,  in 
intersti^  commerce,  that  any  effective  r^ulation  of  interstate  trans- 
mission, probably  would  involve,  necessarily,  tbe  fixing  of  price» 
Whfl4h!^  m  not  the  court  wffl  lie  wil^M^  to  go  t&a^  ftir^  I  do  not 
know. 

Mr.  Nblson.  Thod,  that  would  apply  to  the  natural  gas  prices, 
natural  gas  pipe  lines.  ^  They  could  fix  the  jyrice  at  which  that 
leaves  the  State  of  origin,,  and  t^e  {nice  at  whidi     is  diatribHied 

throughout  the  country. 

Mr.  Ryan.  I  am  not  so  sure  that  there  is  an  analogy  between 
electricity  and  gas.  If  the  analogy  is  clear,  then  the  jurisdiction 
of  the  Federal  Government  has  been  greatly  curtailed  r^entJy  by 
the  East  Ohio  Gas  Co.  case. 

Mr.  Nelson.  And,  it  is  your  opinion  we  can  fix  the  price,  undi^r  the 
transportation  clause  ? 

Mr.  Ktan.  Will  you  say  that  again,  please  ? 

Mr.  Nelson.  It  is  your  opinion  that  we  can  fix  the  price,  under  the 
transportation  clause,  not  only  fix  rates,  and  rules  for  transporta- 
tion, but  fix  the  prices  of  distribution. 

Mr.  Btan.  Under  the  present  transportation  law,  I  would  not 
•ay  that  that  was  so. 

Mr.  NsE^N.  Under  tbe  Cong^tution? 

Mr.  Btak.  Undor  the  Goiis^t«taonf 

Mr.  NxxfiON.  Yes. 

Mr.  JiY£N.  I  i^cMiM  say  that,  as  I  indicated  be&re  ^at  by  reason 
of  the  peculiar  nature  of  electrical  enea-gy,  the  court  will  say  that 
the  price  fixing  function  in  reference  to  electricity  is  withui  the 
iionstitutional  powtnr,  of  Q^i^cess.  It  has  not  done  it  m  ime  m 

express  terms. 

Mr.  HuDDLESTON.  Mav  I  ask  you  for  a  reference  to  that  case? 

Mr.  (xATCHEix.  East  Ohio  Gas  case  (283  U.  S.  p.  4^). 

Mr.  HuDDLESTox.  What  is  the  title  of  the  case? 

Mr.  Gatchell.  East  Ohio  Gas  Co.  r.  Tax  Commission  of  Ohio. 

Mr.  HuDDLESTON.  Now,  as  I  recall,  in  that  case,  the  court  under- 
took to  pass  upon  what  was  interstate  commerce  and  what  was  intra- 
state commerce,  that  is,  to  say  where  the  dividing  line  wai^  between 
the  jurisdictions. 

Mr.  Ryax.  I  think  that  per}iai)s  there  was  some  confusion  in  that 
case.   That  was  a  tax  case.   It  was  a  case  where  a  tax  had  been 
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imposed  upon  gas  that  had  been  imported  into  Ohio,  and  the  State 
of  Ohio  then  undertook  to  lay  a  tax  upon  its  distribution.  The 
court  held  that  when  the  gas  was  reduced  in  pressure,  it  became  intra- 
state commerce,  and  lost  its  interstate  character.  Upon  this  view 
the  court  sustained  the  tax. 

I  may  add  that  that  case  has  a  special  significance,  so  far  as  con- 
stitutional power  of  Congress  is  concerned,  in  connection  with  future 
legislation  regulating  electrical  energy,  because  the  case  apparently 
reestablished  the  broken  package  doctrine.  The  Supreme  Court  in 
the  Attleboro  case  said  that  Congress  had  the  right  to  regulate  inter- 
state transmission  of  wholesale  electrical  contracts.  The  Supreme 
Court  in  the  Pennsylvania  Gas  case  said  that  the  State  had  the 
right  to  regulate  local  gas  rates,  where  the  gas  was  imported  by  the 
company  that  distributed  it,  imported  from  another  State;  that 
such  local  regulation  did  not  involve  such  a  burden  upon  interstate 
commerce  as  would  make  the  local  exercise  of  power  unconstitutional. 
They  said  that  the  business  was  interstate  commerce,  however,  when 
the  gas  was  distributed  locally  by  the  company  that  imported  it 
from  another  state.  The  broken  package  doctrine  was  thus  rejected. 
Now  comes  along  the  Supreme  Ck)urt  later,  however,  in  the  East 
Ohio  Gas  case,  and  abandons  that  doctrine  of  the  Pennsylvania  Qm 
case,  and  says  that  when  gas  is  reduced  in  pressure,  it  loses  its  inter- 
state character  and  becomes  intrastate  ocMnmerce. 

Now,  if  tl^  court  should,  in  passing  upcm  the  questions  of  elec- 
trical energy,  take  the  same  view,  the  broken  package  view,  and  say 
that  when  the  electricity  is  stepped  down  for  local  distribution  it 
loses  its  interstate  character,  the  power  of  Congress  will  then  be 
curtailed.  There  will  of  course  remain  the  doctrine  of  the  Shreve- 
port  case  to  support  Federal  jurisdiction  in  a  certain  class  of  cases. 

Mr.  Shallenberger.  I  would  like  to  ask  Mr.  Ryan  one  question, 
before  he  goes.  I  was  much  impressed  with  what  you  said  about 
the  doctrine  of  empowering  the  Federal  Commission  to  take  action 
under  such  a  bill  as  this,  where  there  is  already  in  existence  a  State 
commission,  empowered  to  act.  You  do  not  think  that  that  power 
should  be  granted  and  exercised  by  the  Federal  Commission  where 
the  State  commission  refuses  to  act? 

Mr.  Ryan.  Well,  I  think  that  that  would  be  a  matter  of  legisla- 
tive policy,  as  to  whether  the  Congress  would  want  to  override  the 
State. 

Mr.  Shallenberger.  You  do  not  want  to  venture  your  judgment 
upon  that,  as  to  whether  that  is  proper  action  for  us  to  take.  That 
is  what  I  want  to  ask  you,  whether  or  not,  in  the  opinion  of  the 
commission,  or  whether  you  should  think  something  ought  to  be 
done  there,  or  the  power  exercised,  whether  the  State  commission 
failed  to  act,  in  cases  such  as  that.  I  think  that  that  could  very 
easily  come  up  in  connection  with  this  bill. 

Mr.  Btan.  Well,  the  Federal  Power  Commission  has  expressed 
no  opinion  upon  that,  and  the  Congress  did  not  place  that  power 
in  the  present  Federal  power  aiA. 

The  Chaibikan.  All  right,  we  are  very  much  obliged  to  you. 
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gXATEMENT  OF  WILLABD  aATGHIXL  J'SBEBAX.  POWEE 

COMMISSION 

The  Ghaumak.  I  want  to  say  this  to  Mr.  Gatchell,  that  we  have  a 
boy  here  that  a  nnmher  of  the  memhers  of  the  committee  have  a  lot 
of  oonfidoice  in. 

Do  you  have  anything  that  you  want  to  add  this  morning,  to  what 
has  been  said? 

Mr.  Gatchell.  Mr.  Chairman,  I  think  that  Mr.  Byan  has  covered 
the  pound.  I  do  not  think  that  there  is  anything  more  I  can  say 
at  this  tmie  but,  if  the  committee  desires,  there  might  be  a  few 
questions  which  I  could  answer. 

The  Chairman.  Then,  we  will  be  glad  to  hear  you  in  the  moming. 
We  will  also  have  Mr.  Benton  here  at  that  time. 

(Thereupon,  at  11.48  o'clock  a.  m.,  the  committee  adjourned  to 
S  193a ^        ^      the  foUowipg  nuttniiig,  Thurs^y,  February 
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THURSDAY,  FSBBUABT  1^  im 

House  of  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.  C. 

The  committee  met  at  10  o'clo^  a.  m.»  Hqn.  Sam  |^yhurn  (chair- 
man), presiding.  -  .  - 

The  Chairman.  The  committee  will  come  to  order^  ,  ,     :  i  l  /    i  , 
Mr.  Gatchell,  we  will  hear  you  this  moi:ning. 
Mr.  Shallenberger.  Mr.  Chairman. 
The  Chairman.  Mr.  Shallenberger. 

Mr.  Shallenberger.  Mr.  Chairman,  before  you  proceed,  I  would 
just  like  to  make  a  short  statement  here. 

Mr.  Williams  and  I  have  gone  over  this  bill,  in  connection  with 
the  questions  which  Mr.  Huddleston  and  Mr.  Nelson  had  injected, 
as  to  whether  or  not  we  were  trying  to  give  additkmal  power  to  the 
commissicm  that  it  had  not  had  before;  that  is,  the  Federal  Power 
Oommission.  or  give  it  greater  power  over  these  yaarioos  oompanies. 
We  have  had  prepared,  and  I  want  to  read  into  the  record  here,  Mr. 
Chairman,  some  short  amendmoits  whidi  I  here  on  page  2,  M 
tiie  bottom  €i  l^at  page,  in  section  2,  beginning  with  line  2B,  after 
the  words  power  to,"  strike  out  the  rest  of  that  line,  all  of  line  24, 
and  the  first  five  words  in  line  25,  and  insert  alter  the  word  "  diB- 
crimination  "  in  line  1,  page  3,  "  resulting  from  such  difference  in 
rates  to  the  extent  not  justified  by  a  difference  in  cost,"  so  that  will 
read: 

(2)  Jurisdiction  to  enforce  the  above  provirfon  is  hereby  conferred 
the  commission  upon  the  complaint  of  any  party  aggrieved  or  upon  Its  own 
initiative;  and  in  any  such  case  the  commission  shall  have  power  to  remove 
the  unlawful  element  and  such  advantage,  preference,  prejudice,  or  discrimi- 
nation resulting  from  such  difference  in  rates  to  the  extent  not  justifled  by  a 
Terence  in  costs. 

In  other  words,  we  are  seeking  there  to  limit  the  power  of  the 
commission  to  interfere  in  the  rates,  to  the  extent  required  to  adjust 
rates,  so  far  as  affected  by  the  difference  in  costs. 

And  then,  on  page  9,  Mr.  Chairman,  at  the  bottom  of  that  page, 
after  the  section  8,  we  would  add  an  additional  section,  sedion  9, 
reading: 

Nothing  in  tills  act  cdiall  be  construed  to  enlarge  the  power  of  or  to  grant 
additional  power  to  the  Federal  Power  CSommission  with  respect  to  the  estab- 

Ushment  of  reasonable  rates  per  se,  or  to  establish  the  Value  of  the  property 
of  any  "Person"  as  defined  in  (7),  (E)  or  the  reasonableness  of  the  return 
thereon;  nor  to  abridge  the  jurisdiction  of  any  State  to  fix  reasonable  rates 
per  se  on  intrastate  bustness. 
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111  other  words^  we  do  not  se^  to  enlarge  the  powers  of  the  com- 
missioii,  to  interrore  with  any  State  commissions,  or  in  any  case  to 
any  further  lhan  to  require  that  ^e  rates  shall  be  fair  as  between 
two  ocMmnnnities. 
The  CauoBMAs.  Very  well ;  we  will  hear  Mr.  Gatchell. 
Mow  mneh  tune  do  vou  thing  that  you  will  take,  Mr.  Benton? 
Mr.  Benton.  I  think  that  lean  conclude  what  I  have  to  say  in 
40  minutes. 

The  Chaibman.  We  want  to  close  this  hearing  to-day.  Suppose 
that  you  have  an  hour,  tiien. 

Mr.  Benton.  I  can  say  what  I  have  to  say  in  less  than  an  hour. 
Of  course,  that  does  not  include  time  taken  up  in  reply  to  interrog- 
atories. 

The  Chairman.  Mr.  Gatchell,  we  will  give  you  45  minutes.  We 
want  to  get  through,  as  I  say,  to-day. 

SXAI£]f£NI  OP  WILLARD  W.  GATCHELL,  ATTOBNEY,  FEDERAL 

BOWER  COMMISSIOH 

Mr.  Gatchell.  Mr.  Chairman  and  gentlemen  of  the  committee,  in 
ti^  first  place,  I  want  to  express  my  api)reciation  to  the  chairman 
of  the  committee  for  your  gracious  remarks  yesterday  and  simply 
to  say  by  way  of  interpolation  that  the  commission  f  elt'^that  as  I  had 
#v«n  oonmcteraMe  study  to  some  phases  of  interstate  transmission 
of  electricity,  particularly  under  the  guidance  of  former  Commis- 
sioner Ralph  B.  WilMamaon^  ^irlio  was  assigned  the  task  of  studying 
the  legidative  dispositions  neeessazy  in  flie  ccmsideration  of  that 
questioBy  they  felt  that  there  might  be  s<»ne  things  that  I  might  be 
able  to  explain  to  the  committee  that  might  be  of  some  help, 
in  connection  with  this  spec^:l»ll^  cr  walh  the  geniral  purposes  of 
the  bill. 

It  might  be  helpful  first  to  start  with  an  analysis  of  the  problem 
with  which  you  are  faced.  Of  course,  that  would  have  to  be^  wiiii 
an  analysis  of  the  physical  characteristics  of  ekctrkity. 

There  has  been  a  good  deal  of  confusion  among  some  writers  in 
kgal  periodicals  as  to  the  basis  of  jurisdiction  between  State  and 
Federal  Governments  over  the  general  question  of  electrical  trans- 
mission. 

Electricity  differs  from  every  other  product  with  which  this  com- 
mittee will  deal,  and  by  reason  of  this  physical  difference  an  economic 
condition  has  been  created  which  likewise  differs  from  other  situa- 
tions. When  you  turn  on  an  electric  switch  you  get  only  one 
thing— service.  You  do  not  get  a  commoditv;  you  get  a  service. 
That  IS,  you  have  energy  or  a  force  at  one  end  of  the  wire  in  the  gen- 
erator transmitted  to  the  other  end  of  the  wire  in  your  light  bulb 
Mid  &e  service  consists  of  transferring  that  energy  from  the  gen- 
cr^^  where  it  is  created  to  the  light  bulb  where  it  is  consumed. 

Keetncity  ditfers  from  natural  gas  in  this  particular.  Natural 
gto  can  be  compressed  or  expanded,  resulting  in  a  greater  or  less 
quantity  of  eas  ^thin  the  same  cubic  content,  depending  on  the 
praasaie*  Mbfimeity  can  not  be  compressed  in  this  manner  nor  its 
cubic  ccmtents  measured.  It  can  be  stepped  up  to  a  high  voltage, 
giving^  a  gr^r  amount  of  energy,  or  reducedTin  voltage  for  con- 
snmption.  The  voltage  is  limited  by  the  size,  strength,  and  com- 
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position  of  the  wire  over  which  it  is  transmitted,  but  within  these 
physical  limits  of  a  transmission  line  itself  the  voltage  can  vary 
between  rather  wide  margins.  One  fundamental  difference  between 
the  problem  of  dealing  with  the  transmission  of  electricity  and  the 
transportation  of  gas  is  that  your  electric  current  exists  only  when 
connected  with  a  generator,  whereas,  your  gas-pipe  line  may  be 
disconnected  from  the  source  of  supply  without  losing  the  com-^ 
modity  itself. 

The  proUem  with  which  engineers  are  faced  in  the  transmission 
of  electricity  over  long  distances  is  how  to  eliminate  transmission-line 
losses.  When  these  losses  can  be  overcome  the  chief  difficulty  in 
the  way  of  long-distance  transmission  will  disappear  and  the  prob- 
lems 01  State  and  Federal  regulation  will  b^^me  more  acute.  In 
the  present  interstate  ^transmission  of  electricity  regicmal  systems 
have  been  created  which  cov«r  in  general  only  1,  2,  or  at  most  3 
States.  Should  it  ever  be  possible  to  trsnfflnit  electricity  long  dis- 
tances without  losing  the  energy  the  generating  plants  can  be 
located  close  to  the  source  of  supply  and  serve  distant  communities 
through  huge  networks  of  transmission  and  distribution  lines. 
When  we  are  dealing  with  the  problem  of  Federal  control  to-day 
we  are  dealing  with  a  problem  that  has  not  as  yet  been  fully  con- 
sidered by  the  Supreme  Court  from  the  question  of  national  con- 
trol. The  systems  in  the  past  have  been  rather  small,  isolated 
systems,  at  most  comprehended  within  the  boundary  of  a  single 
State. 

With  this  preliminary  statement  we  come  to  an  analysis  of  the 
cases  which  have  been  before  the  Supreme  Court,  to  show,  first,  the 
dilenima  in  which  the  Supreme  Court  is  placed  and,  secondly,  one 
solution  which  has  been  suggested  for  the  dilemma. 

The  first  case  which  senis  to  furnish  a  guide  arose  in  Kansas, 
Public  Utilities  Commission  v.  Landon  (249  U.  S.  236),  decided 
in  1919,  a  case  which  might  well  illustrate  a  change  which  has  come 
over  the  electric  industry,  although  the  subject  there  considered  was 
natural  gas. 

In  1919  the  court  could  have  made  similar  deductions  to  those 
reached  in  the  Landon  case  and  applied  the  principle  to  the  electric 
industry  had  it  been  necessary  to  do  so,  but  since  that  time  the 
electrical  systems  have  been  enlarged  by  holding  companies  and 
local  plants  coordinated  with  large  regional  systems. 

The  Supreme  Court  in  the  Landon  case  said  that  when  the  natural 
gas  was  transported  across  a  State  boundary  by  a  wholesale  com- 
pany and  there  sold  to  local  distributing  companies,  when  that  sale 
tock  place  interstate  transmission  endcS  and  local  regulation  was 
possible.  While  that  decision  is  ratiber  i^nbiguous  in  some  particu- 
lars, it  is  not  believed  necessary  to  analyze  it  more  in  detail,  as  it  is 
clarified  by  later  decisions. 

The  next  case  bearing  on  this  matter  was  where  natural  gas  was 
transported  across  Pennsylvania  into  New  York  and  the  latter  State 
wanted  to  regulate  the  rates  at  which  the  gas  was  sold  in  Jamestown, 
N.  Y.  The  Supreme  Court,  having  fixed  a  rule  in  the  Landon 
case  that  a  State  could  regulate  the  sale  of  natural  gas  to  consumers 
where  there  was  a  sale  from  wholesalers  to  distributors  within  the 
State,  in  the  New  York  case,  Pennsylvania  Gas.  Co.  v.  Public  Service 
Commission  (252  U.  S.  23) ,  was  faced  with  a  different  problem.  Here 
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tte  whd«8aler  and  the  distributor  were  the  same  company  and  the 
vm^  tnnsaoboa  was_  recognized  as  continuous  and  single  and, 
iBWM««re,  a  taaomasion  in  interstate  commerce.  The  Supreme 
t^rt  upheld  flM  local  regnlirfiion  because  the  service  rendered  was 
c^nti^y  local,  wqmring  the  use  of  city  streets,  a  franchise  from 
^c»^,  and  was  not  of  that  diaraeter  requiring  general  and  uni- 
tmaa  n|^on  by  Congwss  Ftniiiennore,  that  in  the  absence 
of  superior  authonty  of  the  Federal  Government  local  regulation? 
Of  reasonable  diaracter  were  necessary  in  tt«  uieiwt  of  oSnsumers 
(p.  60).  The  court  definitely  rafeeted  tiM  brolran-package  do<^e 
in  this  case,  but  leetcwed  it,  aa  we  shall  see,     tiie  East  <%io  Gad 

There  is  another  case  to  which,  I  {wobdbij  will  make  i^x^bce 
-again,  and  that  is   j  't 

Mr.  Nelson.  Let  me  ask  you  there.  Was  there  any  doubt  la 
either  of  those  cases,  touched  on,  as  to  the  question,  as  to  whelhei* 
the  Federal  Government  can  fix  prices  at  which  to  sell? 

Mr.  Gatchell.  I  am  afraid  that  sellhig  price  has  bothered  you, 
Mr.  Nelson.  ' 

Mr.  Nelson.  It  is  bothering  me  now. 

Mr.  Gatchell.  And  I  think  there  are  two  answers  to  it.  The  first 
is  as  to  the  essential  character  of  electricity.  When  you  pick  up  a 
telephone  and  telephone  to  New  York,  it  is  clear  that  the  Federal 
Government  can  regulate  the  price  which  the  American  Telephone 
A  Telegraph  Co.  or  a  subsidiary  charges  you  for  that  interstate  con- 
Tersation.  All  that  you  do  is  to  project  your  voice  into,  the  trans- 
mitter at  ^aa  end,  and  at  the  other  end  they  receive  your  voice 
0TOr  the  wire.  There  is  nothing  even  closely  resembling  a  com- 
modity tbftt  passes^  It  is  iedmply  a  service. 

When  you  turn  on  your  electric  switch,  unless  the  line  is  con- 
lieeled  directly  with  t&  generator,  vou  can  receive  no  electric  light 
m  your  house.  The  transmisBioii  of  the  energy  from  the  generator 
to^j^ur  hxmie  is  the  seridoe  wMcii  jou  leoeiye. 

That  service  is  the  same,  whether  it  is  electricity  that  Ughts  your 
house,  or  whether  it  is  eteetridty  that  tnaunnitB  the  telegraph  or 
telephone  message. 

Furthermore,  when  you  get  on  a  train,  say  at  Washiiiffton,  and 

go  to  Chicago.  Clearly,  the  Federal  Government  has  a  ri^t  to  say 
ow  much  the  railroads  shall  charge  you.  Although  you  might  go 
over  any  number  of  lines,  over  a  number  of  different  railroa&,  and 
trom  one  car  to  another,  the  Federal  Government  can  say  how  much 
the  railroads  shall  charge  you  for  your  trip.  For  what?  J'or  i^apky 
the  service  you  receive. 

Mr.  Nelson.  You  say  that  electricity  is  not  a  commodity;  it  is  a 

service?  ^ 

Mr.  Gatchell.  Yes,  sir. 

Mr.  Nelson.  How  do  you  know  what  electricity  is  ? 

Mr.  Gatchell.  Well,  I  am  using  only  an  analogy  which  answers 
the  problem  that  faces  the  Supreme  Court  in  dealing  with  the 
matter.  No  one  knows  what  electricity  is. 

Mr.  Nelson.  Did  they  say  that  it  was  a  service  and  not  a 
commodity? 
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Mr.  34!ICP£LL.  The  Supreme  Court  has  dealt  with  electricity  in 
a  rather  peculiar  way.  They  have  not  ye*  considered  the  nature  of 
f^tricit^w 

Mr.  Nelson.  Yes. 

Mr.  Gatchell,  I  have  been  discussing  gas  cases,  and  I  have  one 

or  two  more. 
The  Chairman.  Go  ahead. 

Mr.  Gatchell.  I  want  to  answer  the  inquiry  as  to  the  fixing  of  a 
selling  price,  because  I  think  the  first  answer  to  consider  m  the 
regulation  of  selling  price  is  the  nature  of  the  service  in  transmitting 
electricity,  and  the  second  answer  is  the  Supreme  Court  does  not 
shy  away  from  the  fixing  of  a  selling  price. 

Here  is  what  the  Supreme  Court  has  to  say  in  the  case  of  Missouri 
V,  Kansas  Natural  Gas  Co.  (265  U.  S.  298).  This  is  a  case  in  which 
the  wholesaler  wanted  to  raise  the  price  of  gas  to  the  distributors,, 
located  in  Kansas  and  Missouri.  Naturally  the  Missouri  and  Kansas 
cpnmussions  interfered.  They  wanted  to  regulate  the  price  at  which 
the  gas  was  sold  by  the  wholesaler  to  the  distributors,  and  the  Su- 
preme Court  said  they  could  not  do  so.  Here  is  what  it  says  on 
page  808,  found  in  volume  265  of  the  United  States  Reports : 

The  contention  that,  ,  in  the  public  interest,  the  business  is  one  requiring 
recralatlon,  need  not  be  challenged.  But  Congress  thus  far  has  not  seen  fit 
to  regulate  it,  and  its  silence,  where  it  has  pow^  to  speak,  is  equivalent 

to  a  declaration  that  that  particular  commerce  shall  be  free  from  regulation 
i^®®^?4^^**^®  ^*  Shelby  County  Taxing  District  (120  U.  S.  489,  493).)  With 
me  deuvery  of  the  gas  to  the  distributing  companies,  however,  the  interstate 
moreaMt  Ma.  its  subsequent  saltt  and  deUrery  by  these  companies  to  their 
customers  at  retail  is  intrastate  business  and  subject  to  State  regulatten. 
Public  Utilities  Comm.  v,  Landon,  supra,  p.  245.  In  such  case  the  effect  on 
interstate  commerce,  if  there  be  any,  is  indirect  and  incidental.  But  the  sale 
and  delivery  lieie  Is  an  Inseparable  part  of  a  transaction  in  interstate  com> 
merce— not  local  but  essentially  national  in  character— and  wiforcement  of  » 
selling  price  in  such  a  transaction  places  a  direct  burden  upon  such  commerce- 
inconsistent  with  that  freedom  of  interstate  trade  which  it  was  the  purpose  of 
tiie  conanerte  danse  toVeenre  and  preserve.  purpwe  or 

The  court  does  not  worry  about  the  selling  price.  The  selling- 
price  here  IS  the  price  at  which  you  sell  your  services.  A  railroad 
has  the  right  to  sell  its  services,  but  the  selling  price  is  fixed  by  the 
Federal  Government. 

As  long  as  you  have  the  analogy  in  your  mind  between  commodities- 
and  electricity,  you  are  going  to  be  troubled  with  this  question  of 
just  how  you  can  get  around  that  phase. 

gas,  when  it  gets  into  the  high  pressure  pipe  lines, 
passing  from  one  State  to  another,  you  can  cut  off  a  segment  of  the 
line  and  you  will  have  the  gas  in  that  line.  But  you  can  not  cut  off 
a  segment  of  an  electrical  transmission  line.  If  you  do,  what  da 
yoahave  ?   Nothing  but  wire,   Yoli  do  not  have  any  electricity. 

If  your  dectric  Ught,  your  electric  motor,  or  any  electrical  appara- 
tus, your  electnc  heater,  is  not  connected  from  the  socket  right  back 
to  the  generator,  you  get  no  (dec<»ibity.  True,  you  can  put  in  stor- 
age batteries,  but,  storage  bKtteriea  lio  not  enter  into  the  picture^ 
because  they  are  iped  ia  mA  a  smiOl  way  in  the  interstate  transmis- 
sion  ox  eiectpc^l^. ; 
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There  is  anollier  case  dealing  with  natural  gas,  Western  Dis- 
Inbuting  Co.  vs.  The  PubUc  Service  Commission  of  Kansas.  That 
case  was  decided  m  February  of  last  year,  and  it  is  found  in  286 
U.  S.  at  page  119. 

There  the  State  of  Kansas  attempted  to  fix  the  rates  charged  for 
1^  at  the  city  line  in  El  Dorado,  Kans.  The  gas  was  transported 
from  the  gas  fields  of  a  subsidiary  of  the  Cities  Service  Co.  up  to 
tJie  city  gate  of  El  Dorado,  and  there  they  wanted  to  charge  40  cents 
a  thousand  cubic  feet.  In  other  cities  throughout  the  State  of  Kansas 
in  which  this  gas  was  distributed  the  rates  had  been  fixed  by  the 
states  as  reasonable.  But  the  company  attempted  to  keep  this  rate 
at  the  city  gate,  and  the  public-utilities  commission  wanted  to  inquire 
into  the  cost  of  that  gas  to  the  wholesale  company,  although  both  the 
wholesaler  and  the  distributing  company  were  owned  by  the  same 
parent  corporation,  the  Cities  Service  Co.  They  attempted  to  inquire 
into  the^cost  to  the  wholesaler  and  they  found  themselves  blocked. 

Ihe  hiipreme  Court  failed  to  pass  directly  upon  whether  or  not 
this  was  another  Pennsylvania  Gas  Co.  case,  in  which  the  wholesaler 
and  distributer  were  the  same,  but  the  effect  on  interstate  commerce 
ms  negligible  and  considered  the  holding  company.  Because  of  the 
identity  of  interest  between  the  wholesaler  and  the  distributor,  the 
court  said  the  State  should  have  a  right  to  examine  into  the  costs  to 
the  wholesaler  to  determine  the  reasonableness  of  the  local  rates  * 

mxLwe  oome  to  the  case  of  the  East  Ohio  Gas  Co. 

Mr.  Nelson.  They  confirmed  the  other  decisions  that  when  it  had 
Q^^^red  to  the  distributor  its  interstate  character  c^iased  ? 

Ifr.  Gactwu  Yes;  hat  they  were  attempting  to  inquire  into  the 
Wholesale  oosw. 

Mr.  Nelson.  Yes;  but  there  they  said  tliat  it  had  ceased  to  be 
interstate  commerce. 

Mr.  Gatchell.  Yes;  but  if  thej  fixed  tfee  wholesale  price,  the 
pnoe  charged  by  the  company  transmittmg  it  across  State  lines;  if 
they  fixed  that  pnce  when  it  was  sold  to  the  distributor,  it  was  ^ill 
in  interstate  commerce,  which  did  not  end  Until  it  lost  its  identity 
and  had  been  mixed  with  the  general  property  of  the  State.  There- 
fore,  after  interstate  commerce  ceased,  the  Supreme  Court  seems  to 
indicate,  the  State  might  have  the  right  to  fix  the  price  at  the  dtv 
gate  They  go  further  than  in  tiie  Penn^lvania  (ks  Ca  case  and 
lurtner  than  in  any  other  case. 

Mr  Nelson.  Well,  is  there  any  intimation  that  they  could  fix  the 
price  at  which  that  gas  would  be  delivered  to  the  distributor  bv  the 
Iransmission  company?  ^ 

Mr.  Gatchell.  That  is  just  where  the  Supreme  Court  

Mr.  Nelson.  Well,  I  did  not  think  that  they  did  that.  They  could 
Ix  the  local  price  and  lunit  their  charges  to  the  consumers-con- 
sumers prices— but  they  can  not  say  to  transmission  companies  that 
tiiey  must  sell  at  a  certain  price.  ^  ^ 

Mr.  Gatchell.  That  is  ]ust  where  the  Western  Distributing  Co 
^  ^  y^ay  from  the  problem  with  which  the  court  was  laced 
^nd  goes  off  <m  the  holding-company  problem.   As  I  say,  this  case 

Z^m^  5  ^""^  ^/^^^^  Supreme  Court  might 

^L5^.*^  ccmsidered  the  issues  which  could  have  b?en 
^onsMWiect  m  that  case. 
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Mr.  Mafes.  As  I  understand  it,  jou  condude  that  Hieir  intimation 
is  that  they  have  the  right  to  inquire  into  the  wholesale  price  because 
of  the  close  connection  between  the  holding  imiipany,  or  the  dis- 
tnbuting  company  and  the  selling  company  ? 

Mr.  Gatchell.  That  is  the  only  conclusion  that  you  can  reach 
from  the  opinion.  It  is  solely  a  question  of  intercorporate  connection. 

Mr.  Hctdlbbton.  May  I  w  ym  a  question  there! 

Mr.  Gatchell.  Yes. 

Mr.  HuDDLESTON.  Reference  has  been  made  to  the  fact  that  these 
concerns,  some  of  them,  operate  public  utilities. 
Mr.  Gatchell.  Yes. 

Mr.  Huddleston.  What  figure  does  that  cut  in  connection  with  this 
problem ;  what  has  it  got  to  do  with  it  ? 

Mr.  Gatchell.  It  has  a  great  deal  to  do  with  it. 

While  the  power  of  the  Federal  Government  must,  of  course,  be 
based  on  the  commerce  clause,  not  all  things  transported  in  interstate 
commerce  are  subject  to  Federal  regulation.  The  products  of  child 
labor  offer  the  most  striking  example  in  that  connection,  and  in 
Hammer  v.  Dagenhart  (247  U.  S.  251),  we  find  that  the  Federal 
Government  could  not  regulate  all  the  products,  when  it  went  back 
and  tried  to  regulate  the  processes  of  manufacture.  ' 

Mr.  Huddleston.  It  is  said  that  the  purpose  of  the  child-labor  law 
was  a  "  social "  purpose  and  not  the  regulation  of  conunerce.  On 
that  ground  it  was  declared  unconstitutional. 

Mr.  Gatchell.  Yes. 

Mr.  HuDDLEST0»r.  And  that  it  was  not  properly  a  iegtil4tioti  ill 
interstate  commerce. 
Mr.  GUtcskei..  Yes.  sir. 

Mr.  Hi7iM>LEST0N.  That  is  what  tiie  ^eoiurt  said  in  that  dfiel 
Mr.  QxixmsiJL.  Hhat  hs  what  they  mM. 

Mr.  Hhih>leston.  Now  then,  in  the  regulation  of  interstate  com- 
merce, is  not  the  power  of  Congress  over  commerce  the  same,  whether 
carried  on  by  a  private  individual,  as  by  a  corporation  opmtting  a 
public  utility  f  How  do  you  differentiate  them? 

Mr.  Gatchell.  No.  I  do  not  think  that  the  court  would  follow 
that  far.  There  is  no  clear  case  that  I  have  been  able  to  put  my 
hands  on,  between  yesterday  and  to-day,  that  I  could  bring  up  here 
and  have  reference  to  this  morning.  I  think  that  there  is  a  difference 
which  has  grown  up,  as  illustrated  by  the  ice  case  in  Oklahoma,  a 
difference  as  to  the  general  power.  Of  course,  the  Federal  Govern- 
ment has  no  police  powers. 

Mr.  Huddleston.  That  was  not  a  case  of  interstate  commerce. 

Mr.  Gatchell.  I  beg  your  pardon;  I  did  not  catch  that. 

Mr.  Huddleston.  That  Oklahoma  case  was  not  an  interstate  com- 
merce case. 

Mr.  Gatchell.  No,  it  was  not,  but  that  was  an  attempt  by  the 
State  to  regulate  a  private  company,  or  a  manufacturing  company. 

Mr.  Huddleston.  So  that  the  "  commerce  clause  "  was  not  under 
consideration. 

Mr.  Gatosbll.  No,  it  is  not  an  interstate  commerce  case,  but  a 
case  in  whieh  they  attempted  to  declare  ice  makii^  a  public  utility. 
No^  tlwt  questicm  was  Ho  coi^Mred.    '  r^v 
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Mr.  HuDDLESTON.  Coiigiess  has  power,  under  the  Constitution,  to 
VBffulate  interstate  commerce. 
Mr.  Gatchell.  Yes. 

Mr.  HuDDLESTOX.  And  commerce  may  be  carried  on  as  well  in 
thfi  sale  of  c<Miiiiiodities,  as  in  the  sale  of  service. 
Mr.  Oatchxll.  Yes. 

Mr.  HuDDiusioN.  Commeroe  may  be  carried  on  as  well  by  private 
individuals  as  by  a  utilities  company. 
Mr.  Gavoouu  Yes. 

Mr.  HuDDLESTON.  How  are  you  aUe  to  say  that  the  power  of 
Congerss  is  not  just  as  great  in  one  case  as  in  the  oth^f 
Mr.  Gatchell.  As  to  jiist  how  far  the  Supreme  Court  is  going  to 

fi  m  upholdmg  the  power  of  Coiigress,  because  it  is  a  public  ut^ty, 
should  say  that  has  not  yet  been  decided.  The  court  might  have 
approached  the  matter  in  the  case  of  Paul  i;.  Virginia  (8  WalL  168 
(1869)),  where  they  said  that  an  insurance  contract  is  not  iuteretatll 
commerce,  although  the  contract  was^^de  a  Naw  York  ocmp^j 
and  transmitted  back  to  Virginia. 

Mr.  HuDDLESTON.  Of  course,  what  "  commerce  "  is,  is  quite  ani>t|ii^ 
question. 

Mr.  Gatchell.  Yes. 

Mr.  HuDDLESTON.  Where  it  is  "  commerce,"  and  assuming  that  it 
IS  commerce,"  whether  it  be  in  the  sale  of  service  or  commodity, 
it  IS  commerce.  j  ^ 

Mr.  Gatchell.  Yes.  - 

Mr.  Huddueston.  And  it  is  interstate  commerce. 

Mr.  Oatcbxu*.  Yes. 

Mr.  Hin)DUB3TON.  How  can  you  say  that  the  Congress  has  less 
power  over  om  form  than  another? 

Mr.  Gatchsll.  As  I  say,  I  have  not  been  able  to  find  any  authoritv 
for  that  prc^06itum«  ■ 

Mr.  HuwuBTOK.  Yoa  foiin<}  nothing  against  it? 

Mr.  Gatchell.  I  have  not  foimd  anything  on  it,  either  way. 

In  the  East  Ohio  Gas  Company  case  (283  U.  S.  465),  72  per  cent 
of  m  supply  cane  from  West  Virginia,  3  per  cent  irtm  #toBSyl- 
vania,  and  25  per  cent  from  its  own  wells  in  Ohio.  The  «ipplies 
were  mmgled  and  distributed  in  Ohio,  which  State  sought  to  tax 
all  receipts  from  the  sale  of  gas  without  regard  to  the  som^  of 
the  gas  furnished  and  applied  the  prescribed  r^te  to  amounts  there*- 
tof ore  treated  as  receipts  from  interstate  business.  The  question 
decided  by  the  court  was  whether  the  State  statute,  C(«i6traed  to 
mclude  the  amounts  received  from  interstate  business,  operated 
directly  to  regulate  or  burden  interstate  commerce.  The  producer 
sold  direct  to  the  consumers,  but  in  the  process  the  pressure  of  gas 
was  first  raised  to  between  two  and  three  hundred  pounds  per  square 
inch  and  taken  to  distribution  points  where  it  was  reduced  to  a 
gressure  f rom  30  to  50  pounds  per  square  inch  for  distribution  by 
mmucipahty,  and  then  eventually  in  the  local  supply  mains 
rednced  to  a  pressure  of  a  few  ounces  per  square  inch.  The  court 
Held  tt^t  the  reduction  m  pressure  constituted  a  breaking  of  the 
iMamial  package       that  at  this  point  interstate  commerce  ended. 

lUe  court  has  the  f<dlowing  to  say  about  the  Pennsylvania  Gas 
UcMtnpany  case:  . 
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Appellant  relies  ou  Peunsylvania  Gas  Co.  v.  Public  Service  Gomm.  (252  U.  S. 
23).  There  the  question  was  whether  the  New  York  commisEdon  had  jurisdic- 
tion to  prescribe  the  rates  to  he  charged  local  consumers  of  gas  transported  to 
that  State  from  Pennsylvania.  This  court,  following  the  findings  of  the  high- 
est court  of  New  York  (225  N.  Y.  397,  403^04),  held  that  the  entire  movement 
of  the  gas  was  interstate  commerce  and  that,  in  the  absence  of  contrary  regu- 
lation 1^  tiie  OongiwB,  the  State  oommission  had  Jurisdiction  to  prescribe  such 
rates.  The  theory  on  which  that  conclusion  was  reached  is  not  wholly  con- 
sistent with  the  views  expressed  in  Public  Utilities  Comm.  v.  Landon,  supra, 
and  in  Missouri  v.  Kansas  Gas  Co.,  supra.  In  the  former  the  court  said  (p. 
345) :  Interstate  movement  (of  natorai  gas  being  tranfi^wrted  from  State  to 
State)  ended  when  the  gas  passed  into  local  mains."  In  the  latter  it  was  said 
(p.  308)  :  "  With  the  delivery  of  the  gas  (transported  from  one  State  to  another) 
to  the  distributing  companies  *  ♦  *  the  interstate  movement  ends.  Its 
subsequent  sale  and  delivery  by  these  companies  to  their  customers  at  retail  is 
intrastate  business  and  subject  to  State  regulation.  *  *  •  In  such  case  the 
effect  on  interstate  conmaerce,  if  there  be  any,  is  indirect  and  incidental  ♦  *  * 
(p.  309).  The  business  of  supplying,  on  demand,  local  consumers  is  a  local 
business,  even  though  the  gas  be  brought  from  another  State  and  drawn  for 
distribution  directly  from  interstate  mains;  and  this  is  so  whether  the  local 
distribution  be  made  by  the  transporting  company  or  by  independent  distribut- 
ing companies.  In  such  case  the  local  interest  is  paramount,  and  the  inter- 
ference with  interstate  commerce,  if  any,  indirect  and  of  minor  importance." 
It  does  not  appear  that  there  were  presented,  in  Pennsylvania  CUs  Co.  v.  Public 
Service  Comm.,  to  the  State  court,  or  here  the  considerations  on  which  it  is  held 
that  interstate  commerce  ends  and  intrastate  business  begins  when  gas  flowing 
through  pipe  lines  from  outside  the  State  passes  into  local  distribution  systems 
for  dettvery  to  consumers  in  the  municipalities  served.  But,  however  Uiat 
may  be,  the  opinion  in  that  case  must  be  disapproved  to  the  extent  that  it  Is 
in  conflict  with  onr  decision  here. 

It  will  be  noted  that  in  the  £ast  Ohio  Gas  Company  cas^  the  Su- 
preme Court  was  attempting  to  uphcM  a  State  tax,  whereas  in  the 
P^in£fylyania  Gas  Company  case  tlie  power  sought  to  be  ezerosed 

was  one  of  regulation  alone. 

There  is  another  phase  of  the  problem  which  we  have  not  yet  con- 
sidered, namely,  the  generation  of  electricity.  The  Utah  Power  & 
Light  Co.  was  engaged  as  a  public  utility  in  generating,  transmitting, 
and  distributing  electricity,  power,  and  energy  in  Idaho,  Utah,  and 
Wyoming.  The  State  of  Idaho  sought  to  enforce  an  act  levying  a 
license  tax  on  the  manufacture,  generation,  or  production  under  their 
laws  of  1931.  In  Mslj,  1932,  the  Supreme  Court  rendered  an  opin- 
ion involving  the  validity  of  this  tax  (Utah  Power  &  Light  Company 
V.  Emmitt  Pfost,  52  Sup.  Ct.  48).  The  court  discusses  the  process 
of  generation  in  the  following  language : 

The  point  is  stressed  that  in  appellant's  system  electricity  is  not  stored  in 
advance  but  produced  as  caUed  for.  The  consumer  in  Utah,  it  is  said,  by 
merely  turning  a  switdi  draws  directly  from  the  waterfall  in  Idaho,  throut^ 
the  generating  devices,  electrical  energy  which  appears  instantaneously  at  the 
place  of  consumption.  But  this  is  not  precisely  what  happens.  The  effect  of 
turning  the  switch  in  Utah  is  not  to  draw  electrical  energy  directly  from  the 
waterf  aU,  where  it  does  not  exist  except  as  a  potentiality,  but  to  self  in  opera- 
tioQ  the  generating  appliances  in  Idaho,  which  thereupon  receive  power  from 
the  falling  water  and  transform  it  into  electrical  energy.  In  response  to 
what  in  effect  is  an  order,  there  is  production  as  well  as  transmission  of  a 
definite  supply  of  an  article  of  trade.  The  manufacture  to  order  of  goods  and 
their  immediate  sbipmoit  to  the  pardiaser  famishes  a  h^i^nl  analogy,  not- 
withstanding the  fact  that  there  the  successive  steps  from  order  to  delivery 
are  open  to  physical  observation,  while  here  the  succession  of  events  is  chiefly 
a  matter  of  inference — although  inference  which  seems  unavoidable.  The 
process  by  which  the  mechanical  energy  Hi  fallfaig  water  Is  eonyerted  iato 
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triad  emrgft  decq[^te  its  Mdcten  <^aracter,  is  no  less  tiban  the  conversion  of 
wheat  into  flour  at  the  mill. 

The  apparent  difficulty  in  perceiving  the  analogy  arises  principally  from  the 
fact  that  electrical  energy  is  not  a  substance — at  least  in  common  meaning. 
It  can  not  be  bought  and  s<dd  as  so  many  ounces  or  pounds,  or  so  many  quarts 
or  gallons.  It  ham  nether  length,  bfeadth,  nor  ttHeiaMn.  But  tbat  it  has 
actual  content  of  some  kind  is  clear,  since  it  is  susceptible  of  mechanical 
measurement  with  the  necessary  certainty  to  permit  quantitative  units  to  be 
fixed  for  purposes  of  barter,  sale,  and  exchange.  However  lacking  it  may  be 
in  body  or  snbstane^  decttlcal  energy,  nevertheless,  possesses  many  of  the 
ordinary  tokens  of  materiality.  It  is  subject  to  known  laws ;  manifests  definite 
and  predictable  characteristics ;  may  be  transmitted  from  the  place  of  produc- 
tion to  the  point  of  use  and  there  made  to  serve  many  of  the  practical  needa  of 

Following  this  reasoning  the  court  held  that  the  generation  oc- 
curred as  a  process  of  manufacture  some  place  in  the  generator,  at 
which  point  measuring  appliances  can  be  placed  and  the  amount  of 
electrical  energy  ascertained  with  practical  accuracy.  Therefore,  the 
court  held  the  process  of  generation  to  be  essentially  local  as 
liiough  electrical  energy  were  a  physical  thing  and  applied  the  gen- 
eral rule  ^at  commerce  does  not  begin  until  manufacture  is 
finished;  and  hence  the  State  was  not  prevented  by  the  commerce 
clause  of  the  Constitution  from  exercising  exclusive  control  over  the 
Btanii&ctiiie. 

Mr.  Kelson.  May  I  ai^  yea  a  questi<Hif 

Mr.  GAVCtiMU^  I  es;  certainly. 

Mr.  Nelson.  Does  any  State  put  any  excise  tax  on  t&e  exporting 
of  electrical  power? 

Mr.  Gatchell.  Not  that  I  recall.  Of  course,  Maine  tries  to  keep 
all  of  the  alsetmal  W6fgy  from  water  pcmer  within  the  State 
boundaries. 

Mr.  Nelson.  Are  there  not  any  States  which  export  power,  which 

put  an  excise  tax  on  its  exports? 
Mr.  Gatchell.  Not  that  I  recall. 

Mr.  Nelson.  This  State  which  you  mention  attempted  to? 
Mr.  Gatchell.  No.   This  State  levied  a  generation  tax. 
Mr.  Nelson.  What? 

Mr.  Gatchell.  It  was  a  tax  on  the  generation  of  electricity. 

South  Carolina  has  another  case  which  was  recently  argued  in  the 
Supreme  Court,  and  I  presume  that  we  will  soon  have  a  statement 
from  the  Supreme  Court  dealing  with  another  generation  tax. 

The  tax  in  the  Idaho  case  was  a  tax  on  the  generation  and  the 
Supreme  Court  upheld  it  by  limiting  the  manufacturing  process  to 
the  generator. 

When  the  Supreme  Court  eventually  comes  to  consider  the  subject 
of  interstate  transmission  of  electricity,  it  will  be  faced  with  the 
Idaho  case  and  the  East  Ohio  Gas  Tax  case,  and  should  it  consider 
electricity  as  a  commodity,  as  it  may,  but  if  it  considers  electricity 
as  a  commodity,  it  will  have  to  take  cm  hoim  of  the  dilemma,  or 
aaoth^.  It  wyi  say  thst  the  Eedend  Government  has  nothing  to 
(ki  wi^  the  genmtion,  it  has  nothing  to  do  with  the  distribution; 
tM  the  Federal  Government  can  regulate  is  transmission.  The  ques- 
tion th^  will  be  whether  it  is  in  transmission  from  the  time  it  leay^ 
the  gimerator,  or  the  bus  bar  of  tibe  gmerating  station  until  de- 
Mverod  or  sold  lo  the  dislaibating  company  in  anotiier  Stote> 
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The  cost  of  generating  the  electricity  will  not  enter  into  the  pic- 
ture, because  that  is  purely  a  State  matter.  The  cost  of  selling  the 
electricity  will  not  enter  into  the  picture,  because  that  is  purely  a 
State  matter.  So  that  all  that  the  Federal  Government  can  regulate, 
if  the  Supreme  Court  takes  that  view,  will  be  simply  the  cost  of  send- 
ing it  over  the  wires  which  will  be  practically  only  the  return  on  the 
cost  of  the  wires  themselves,  plus  a  reasonable  charge  for  mainte- 
nance and  so  on. 

There  seems  to  be  some  doubt  in  the  Supreme  Court  whether  they 
have  been  dealing  with  Ms  in  the  proper  way,  because  there  was  a 
case  which  recently  arose  out  in  Indiana — Mr.  Drayton  started  to 
refer  to  it  yeisierday,  but  did  not  have  an  oj^rtunity  to  do  so.  That 
case  was  where  wholly  intrastate  commerce  was  involved.  The 
question  of  interstate  commerce  did  not  enter  into  vit  at  all. 

Mr.  Mapbs.  I  did  not  get  that  last  sentence. 

Mr.  Gatchell.  That  was  a  case  where  wholly  intrastate  commerce 
was  involved.  The  question  of  interstate  commerce  did  not  enter 
into  that  case  at  all.  The  transmission  was  wholly  within  the  State 
of  Indiana.  A  plant  at  Martinsville,  Ind.,  a  town  of  some  5,000  pop- 
ulation, was  bought  by  the  Wabash  Valley  Electric  Co.,  and  by  rea- 
son of  the  enlarged  resources  of  the  parent  company,  the  Central 
Indiana  Power  Co.,  they  were  able  to  put  it  on  a  more  sound  financial 
basis.  The  company  connected  up  high-power  transmission  lines  and 
bought  other  plants,  until  they  covered  13  counties  in  Indiana. 

The  State  public  service  commission  wanted  to  fix  the  value  of 
the  property  at  Martinsville,  in  order  to  determine  what  rates  in 
Martinsville  would  be  reasonable.  Most  of  the  power  used  in  Mar- 
tinsville came  from  the  interconnected  system,  and  not  from  the  local 
plant,  which  was  still  in  use. 

The  district  court,  in  an  extended  opinion,  went  over  the  opera- 
tions of  the  company  very  thoroughly  to  consider  just  how  to  appor- 
tion the  value  of  the  property  used  in  the  local  distribution  of  elec- 
tricity in  order  to  give  the  company  a  fair  return  in  fixing  tlie  rates 
and  at  the  same  tune  to  insure  tlu^  consumers  would  not  pay 
exorbitant  rates  f<H:  electrical  service. 

The  State  commission,  a  special  master,  and  the  district  court  ap- 
portioned the  property,  and  the  Supreme  Court  considered  whether 
or  not  a  fair  i»^od  or  apportionment  has  be^  used.  The  decision 
was  handed  down  in  the  Wabadi  Valley  Electric  Co.  v.  Ralph  M. 
Toung,  on  January  9,  1933. 

BaSioad  valuations  had,  of  course,  been  before  the  court  in  a 
number  of  instances,  but  this  was  an  electrical  service,  and  here  is 
what  Mr.  Justioe  Sutherland,  speaking  f«r  the  ocmt,  says: 

Normally,  the  unit  for  rate-making  purposes,  we  may  assume^  would  be  the 
entire  interconnected  operating  property  of  a  utility  used  and  useful  for  the 
convenience  of  the  public  in  the  territory  served  without  regard  to  particular 
gronpB  of  consumers  cr  local  subdivisions.  But  conditions  may  be  such  as  to 
t^qtdre  or  permit  the  fixing  of  a  smaUer  unit  Compare  United  Gas  Ck>. 
R.  E.  Comm*n  (278  U.  S.  300) ;  United  Gas  Co.  v.  Public  Serv.  Comm'n  (id., 
322) ;  the  Minnesota  Rate  Cases,  supra  (at  pp.  434r^36)  ;  Smith  v.  Illinois  Bell 
Tel.  Co.  (282  U.  S.  133,  148,  et  seq.)  ;  Houston  v.  Southwestern  Tel.  Co.  (259 
U.  S.  318,  322). 

Tnne  three  cases  last  cited  recognize  that  where  the  business  of  a  carrier  or 
atility  is  both  interstate  intrastate,  the  State  rates  for  intrastate  transporta- 
tion or  business  must  be  determined  by  a  separate  consideration  of  the  value 
of  the  property  employed  in  the  intrastate  business.   It  is  true  that  where 
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such  a  separation  is  made  necessarv  because  a  rl!fror<:.nf   

ctees  the  rate-making  Dowcr  in  e  iJ-h  !rf  thr  t  L  «  - 

that  slttwtion     wSong  S  Vverth^Ui      "^"^  regulation ;  and 

review.    Compare  United  I^el         r-n  t  ?4S      ""e  case  now  under 

JL^n%S'^«  fIh  ^l^f  >'^.'-«3."9t  because  it  is  controlling  in 
bnTif  ii^nS''*'  J""^diction  of  interstate  transmission 
Koil         mdicative  of  the  attitude  of  the  Supreme  Co«rt 

<^^-md  this  opinion  cites  the  Shreveport  case-then  the  Federal 
power  will  be  very  ertauriye.  If  it  adopts  the  doctrhie  laid  down 

thafisfhTthSn-*^''^*'?  iVa^  overlooked,  and 

hf  quiJfon^s  t?3.»*^  T*S  specifically 
Me  question  as  to  whether  we  should  bavo  to  vslue  the  whole  inter 
connected  system  in  order  to  nuUra  nte«  »  oiTwi^S  Of 
course  such  IS  not  neoeflsarv.  It  is  not  neceBwryi,  SZXav  field 
and  this  IS  the  first  case  the  Supreme  Cowtlis^i^dM  dealing 
with  the  problem  in  the  electricd  field 
Mr.  Nelson.  Let  me  ask  youitoe  miMtiwi, 

Mr.  Gatchell.  Yes,  indeed.  ,,,1  . 

Mr.  Nelson  Is  it  your  determination  that  the  fatore  attiti^e  of 
the  Supreme  Court  will  be  influenced  bv  whethw^^'^^S 
that  electricity  is  a  commodity  or  a  servMe  f  "       »  <waaes 

con^L?S^thi  t^y^  *  «^  ^  '''^^  ^ 
re^ate'^rprice'r'  "     ^    '^'^^'^^ ««7  going  to 
&n  Gatchell  Well,  they  certainly  deal  with  the  selling  price  in 

£■  oTSS^J^'v     "^if!       ^^^^  undertook  to  handle  it? 
tJ^^^^Z'^\^^f.^^%^  T""  ^''^'•^        wholesaler  at- 

Sffi,Sj,St.fiJ/fc*  *]'t,,'*'?''^^u*°'"'  "^^^  state  commis- 
sion »w^Ptea  to  bx  the  rate  of  the  distributor.  The  Suoreme  rourf 

s«d^th.t&;«trte««ld«*dothat.  They  could  not  K  s£2 

Mr.  Naacnr.  That  is  what  I  daim. 
Mr.  Gatchell.  Sirt 

Th^F^Jfl'n  "  T^^*  I  ««58  is  a  commodity 

^I^-r^  Government  can  regulate  its  transmission.  They  can 
regulate  its  rates  of  transmission,  and  the  safety  devices  needed  and 
so  on,  but  they  can  not  determine  the  price  a«  4hich  it  is  to  be  sold 

The  Chairman.  TTiey  can  determine  there  that  Congris  (^n 
the  price  there,  and  they  cm  determine  the  questiOD  of  what,  undw 
colild  nSt  do  it  M  to  that  gM  in  tfiat  ca»  lliat  tfci^  State 
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Mr.  Gatchell.  They  said  that  the^Stete  could  noj?  do  that.  They 
did  not  pass  on  the  feature  with  regard  to  fixing  prices,  but  th© 
lines  which  I  read  clearly  import  that  Congress  has  sole  power  in 

that  case. 

The  Chairman.  But  do  you  think,  Mr.  Gatchell,  under  the  white* 
slave  cases — in  the  white-slave  cases  the  principle  has  been  carried 
by  the  court  much  further,  I  think,  than  Congress  ever  thought 
about  when  it  passed  the  Mann  Act,  which  was  to  stop  the  traffic. 
That  the  act  of  sexual  intercourse  was  commerce,  Congress,  I  do 
not  think,  ever  contemplated,  but  the  decisions  of  the  court  have 
made  it  such. 

Mr.  Gatchell.  Absolutely. 

The  Chairman.  And  if  Congress  has  the  power  to  do  that,  do 
you  not  think  that  it  has  the  right,  or  that  the  Supreme  Court  in 
all  probability  would  hold,  or  within  a  few  years  at  least,  will  uphold 
the  doctrine  that  Congress  has  the  right? 

Nbuson.  I  can  not  understand  wiiat  you  say. 

The  Chaismak  (continuing).  Under  like  decisions  of  that  court. 

Mr.  'MmMm.  What  is  that;  white'sbtve  cases? 

HiA  CHAmcANi  Yes. 

Mr.  Mttsax.  What  has  that  got  to  do  with  fixing  prices  I 
The  CftAiBlcAVw  W«l^  I  iMok  isbMt  ikaA  is  wen  f^ing^^  toih^  than 
fixing  prices. 

Is  it  your  opinion  that  the  Supreme  Court  of  tiie  United  States, 
in  aU  probability,  would  u^old  a  law  fixiag  Hie  ptioB  on  elecbridfy 
moving  in  interstate  commerce? 

Mr.  Gatchell.  I  believe  the  Supreme  Court  will  eventually  up- 
hold the  Federal  power  to  fix  the  price  on  electricity  moving  in 
interstate  commerce,  and  it  will  not  be  bothered  as  to  whether  elec- 
tricity itself  is  a  commodity  or  a  service.  But  it  will  uphold  the 
Federal  right  to  fix  the  selling  price  of  the  service  of  transmitting 
electricity. 

Mr.  Mapes.  Mr.  Gatchell,  do  you  think  that  that  is  a  logical  con- 
clusion? A  logical  conclusion  from  that  Utah  Power  case  or  from 
the  Ohio  case? 

Mr.  Gatchell.  The  Utah  Power  Co.  case  deals  solely  with  its 
generation.  It  was  an  attempt  to  uphold  the  rights  of  the  State 
to  tax.  The  court  could  have  upheld  that  right  on  another  ground, 
which  it  did  not. 

Mr.  Mafes.  If  the  Supreme  Court  has  held  that  the  State  can 
regulate  Hie  cost  of  generation,  and  also  regulate  the  cost  of  distri- 
bution, there  is  not  much  left  for  the  Federal  Government  to  take 
jurisdiction  over,  is  there! 

Mr.  OatqheUi.  That  is  exactly  the  conclusion,  if  Hie  Supreme 
Court  had  held  that,  but  the  Supreme  Court  has  not  yet  held  raat. 

Mr.  Mapbs^  Well,  I  understood  from  you  it  had. 

Mr.  GatchbeIi.  No;  I  say  that  it  has  held  that  in  connection  with 
gas,  but  it  has  not  held  that  is  coRnectkm  with  electridif. 

Mr.  Mafes.  I  understand. 

Mr.  Gatchbll.  And  furthermore,  this  Idaho  case,  in  which  they 
had  a  generation  tax,  did  not  say  definitely  that  the  State  can  pro- 
hibit the  generation  of  electricity  or  that  the  State,  by  taxing  the 
generation  of  electricity,  could  prevent  interstate  commerce,  but 
simply  that  the  State  could  tax  the  manufacturing  process  of  gen- 
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eniting  electricity,  a  process  which  was  local  and  preceded  interstate 

commerce. 

Mr.  Mapes.  Well,  if  that  is  a  State  function,  it  would  take  away 
a  ffood  deal  of  the  power  of  the  Congress  to  control  the  price  of  it. 

Mr.  Gatcheix.  Yes.  Mr.  Justice  Sutherland,  in  delivering  the 
opmvm  fot  the  Supreme  Court,  fails  to  go  as  fully  as  he  might  into 
a  ^Mmmn  of  tiie  physical  characteristics  of  the  problem.  Proba- 
cy lie  amild  have  ended  the  process  of  generation  at  the  bus  bar  of 
Ifte  geamf^g  plMt.  Be  dees  uphold  the  State  tax,  however,  on  the 
ground  tliat  genm^cm  vms  a  manufacturing  process  apart  from 
wansmissMHL 

Mr.  HuoDussoK.  May  I  call  your  attention  to  the  antitrust  laws? 
Under  the  commeroe  dause,  CWress  has  passed  those  laws  and 
asfiumed  to  regulate  prices,  not  to  fix  prices,  but  to  deal  directly  with 
prices  in  that  they  forbid  individuals  agreeing  toge<^r  with  i^ation 
to  resale  prices.  Now,  is  it  possible  to  diimntiate  that  from  a 
«ise  of  fixing  prices,  aanmiiBg  always  that  k  is  a  proper  ""resula- 
tion  "  of  commerce?  ^ 

Mr.  Gatchell.  Of  course,  if  it  is  not  a  proper  regulation  of  com- 
merce to  prohibit  unjust  discrimination  in  the  antitrust  laws,  if 
that  IS  not  a  regulation  of  commerce,  then  it  is  not  constituticmal, 
and  the  antitrust  laws  have  been  upheld  so  msay^irass  that  their  con- 
stitutionality is  no  longer  questioned. 

Mr  HuDDLESTON.  I  am  assuming  the  legality  of  the  antitrust  laws, 
and  the  legality  of  the  interpretation  which  prohibits  airreenMnta 
on  price  fixing. 

Mr.  Gatchell.  Exactly. 

Mr.  HuDDLESTON.  Now,  if  that  is  legal,  how  can  it  be  said  that  a 
provision  of  law  fixing  a  price  would  not  be  legal? 
Mr.  Gatchell.  Well,  I  have  not  

Mr.  fioDousTON  (continuing).  Of  course,  it  is  always  to  be 

understood  that  my  question  implies  

Mr.  Oatcheu..  Interstate  commerce? 

Mr.  MmmMfTC^.  That  it  is  "  regulation  "  in  a  proper  sense.  If 
It  IS  not  regulation,"  then,  of  course,  Congress  has  no  power,  but 
If  It  be  regulation,"  the  fact  ^t  you  are  deaUng  with  a  commodity 
price  instead  of  a  service  charge  is,  as  I  see  it,  unimportant,  and 
whether  you  are  dealings  wilh  a  piddic-uMlity  company  or  an  indi- 
vidual  is  unimportant ;  and  whether  you  have  one  transaction  in- 
stead of  a  multitude  of  transactions  is  unimportant.  The  whole 
issue  is,  m  the  first  place,  is  it  "  relation  "  ?  In  the  next  place,  is  it 
^  commerce  '?  Xow,  given  an  affirmative  on  both  those,  how  couH 
there  be  any  doubt  of  the  power  of  Congress  ? 

Mr.  Xelson.  Then,  carrying  your  argument  to  its  suprme  con- 
clusion, C  ongress  could  fix  the  prices  at  which  uiythinir  may  be 
transmitted  in  interstate  commerce. 

Mr.  HuDDLESTON.  If  it  be  "  regulation." 

Mr.  Nelson.  I  say,  if  it  is  "  regulation." 

Mr.  HuDDLESTON.'  Yes. 

Mr.  Nelson.  Then,  you  can  fix  the  price  of  everything? 
X-        ^UDDLESTON.  Absolutely,  if  it  is  in  the  proper  sense  "  regula- 
tion.   Of  course,  the  commerce  clause  has  a  purpose.  It  is  intended 
to  permit  free  intercourse  and  the  free  flow  of  trade  between  the 
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people  of  the  various  States;  that  is  ih»  fundam^tal  purpose  of 

the  commerce  clause. 

Now,  then,  if  the  free  flow  of  trade,  the  free  operation  of  the  laws 
of  comj^etition  and  of  free  intercourse,  are  furthered  and  facilitated 
by  the  fixing  of  prices,  I  do  not  see  how  the  power  of^  Congress,  under 
the  commerce  clause,  can  be  questioned. 

Mr.  Shallenberger.  I  would  like  to  ask  the  gentleman  one  ques- 
tion. What  is  the  distinction  here — ^I  would  like  to  ask  the 
witness  

Mr.  Nelson  (interposing).  But,  does  that  imply  the  power  to 
fix  prices,  Mr.  Huddleston. 
Mr.  Huddleston.  If  it  is  regulation. 

Mr.  Shallenberger.  Is  it  not  the  purpose  of  this  bill  to  regulate 
the  prices,  so  far  as  to  prevent  a  corporation  from  destroying  a 
conmetitor  by  unfair  competition. 

Mr.  Gatchell.  Yes.  I  nad  not  reached  an  analysis  of  this  bill  as 
applied  to  the  general  problem  which  I  have  been  outlining. 

Mr.  Shallenberger.  That  is  the  purpose  of  this  biU. 

Mr.  Gatchell.  Yes.  This  bill  has  two  purposes.  First,  it  would 
seek  to  prevent  unjust  discrimination  between  municipal  piuits,  imd 
second,  extend  the  jurisdiction  of  the  commission  beyond  its  licen- 
sees, and  their  subsidiaries,  and  customers,  as  {Mrovided  in  section 
20,  to  any  interstate  transmission  of  electrical  energy. 

Mr.  Shallenberger.  I  think  that  is  a  correct  statement. 

Mr.  Gatchell.  That  is  right  in  line  with  this  matter. 

The  Chairman.  Mr.  Gatchell,  we  are  going  to  have  to  let  Mr. 
Benton  go  on  pretty  soon. 

Mr.  Gatchell.  All  right. 

The  Chairman.  I  would  appreciate  it  very  much,  and  I  know 
that  the  committee  would,  if  you  would  expand  your  statement  and 
include  the  law  as  applied  to  this  special  bill,  this  specific  bill. 

Mr.  Gatchell.  All  right. 

The  Chairman.  And  give,  if  you  will,  the  history  of  this  develop- 
ment and  I  will  say  that  we  are  very  glad  to  see  you  back  up  here, 
and  very  proud  of  you. 

Mr.  Mapes.  Could  we  not  give  him  a  few  minutes  more,  to  continue 
his  statement? 

The  Chairman.  If  it  is  the  desire  of  the  committee. 

Mr.  Benton.  I  would  be  glad  to  surrender  some  of  my  time  to  him. 

Mr.  Mafes.  I  think  that  we  would  like  to  hear  him  further. 

The  CnAntMAN.  I  am  trying  to  close  the  hearings  to-day. 

Mr.  Nelson.  I  would  like  to  hear  him  discuss  it  further. 

The  Chaibman.  I  am  trying  to  close  the  hearings  to-day,  Mr. 
Nelson. 

Mr.  Nelson.  Well,  I  think  that  this  is  interesting.  We  have  got 
time  enough.  I  do  not  see  why  we  can  not  give  this  young  man  a 
chance.  He  has  evidently  done  a  lot  of  work  on  this  subject,  and  is 
making  a  very  interesting  statement. 

The  Chairman.  I  would  be  glad  to  hear  him  further,  if  it  is  the 
desire  of  the  committee,  but  we  want  to  close  these  hearings  to-day. 

Then  you  may  proceed  further,  Mr.  Gatchell. 

Mr.  Gatchell.  I  did  not  prepare  a  regular  statement.  I  am 
simply  here  at  the  invitation  of  the  committee. 
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Bowever^  I  wsni  ta  point  out,  and  I  wffl  b©  very,  very  brief,  I 
want  to  point  oat  the  jurisdiction  which  is  conferred  by  section.  20. 
¥oii  will  fiofil  in  seqtiQii  20,  this  phrase,  in  amnection  with  Federal 
l^golailiQii  ^  pow«r  iPMii  Heens^ 

So  laaiA  ni^nt  Hvrvice  rendered  and  of  the  rates  charged  in  payment  therefpr 
AS  ccMMtilttte  interstate  or  tan^  emmme. 

That  is  very  clearly  a  limitation  in  section  20  of  the  jurisdiction  of 
the  cominission  over  licensees,  to  only  those  engaged  in  interstate 
transactions:  That  is,  the  transmission  must  be  logically  and  clearly 
j^alled  intei^tale  conimeroe.  ^ 

This  bill  would  extend  the  jurisdiction  of  the  commission  over 
power  fr<Mn  licensees  to  those  cases  that  would  arise  tinidter  what  we 
call  the  Shreveport  doctrine. 

ThM«  are  two  oilier  mattm  which  should  be  considiered  by 
the  committee  in  ccmnection  with  this  bill :  Krst,  that  this  bill  is  not 
an  attempt — although  it  is  rather  poorly  phrased,  without  criticizing 
at  all,  it  is  rather  poorly  phrased  in  its  provisions — to  provide  for  the 
valuation  of  this  property.  TTie  intent  was  not  to  give  the  commis- 
sion authority  to  value  the  property  of  any  and  all  electric  companies. 

Mr.  ShaixenbeIkebr.  Excuse  me,  hat  do  you  know  about  the 
amendments? 

Mr.  GajvbmUm  Yes.  Mr.  Draytcm  called  me  up  last  night  about 
them. 

Mr.  Shallenberger.  Does  that  clarify  that? 

Mr.  Gatchell.  I  have  not  studied  the  amendments  which  were 
submitted  by  Mr.  Shallenberger  this  morning  further  than  a  state- 
ment which  was  made  by  Mr.  Drayton  to  me  last  night  over  the 
telephone.  The  purpose  which  the  proponents  of  this  bill  had  in 
mind,  and  which  they  explained  in  submitting  it  to  the  Federal  Power 
Commission,  was,  in  the  pla,ce^  that  .valuations  would  be  by  th,e 
State  utility  commissions.  '  '  '  '  .  . 

If  this  commission  were  to  have  power  to  value  the  properties, 
such  a  rate  base  would  be  constantly  open  to  attack,  and  would  be 
attacked,  most  assuredly,  by  the  companies  involved  when  the  Fed- 
eral Power  Commission  attempted  to  fix  rates. 

Where  a  company  not  a  licensee  operates  in  interstate  commerce 
serving  communities  in  different  States  this  bill  seeks  to  prevent 
rates  being  charged  in  eaie  State  which  are  higher  or  lower  than  rates 
charged  in  anoth^  State  when  such  difference  in  the  rates  constitutes 
unjust  discrimination  between  the  conununities.  This  is  the  clearest 
Me  which  could  be  considered  in  connection  with  this  bill,  but  the 
#ilculties  which  arise  are  more  manifest  where  the  communities  in 
Siite  A  are  so  small  and  tb»  amount  of  elee^dty  sold  in  State  A 
is  so  low  that  it  could  not  logically  be  considered  as  affecting  sales 
in  State  B,  if  in  State  B  a  great  many  more  communities  were  served 
with  a  much  larger  demand  for  power.  That  is  to  say,  if  in  Georgia 
there  are  100  communities  being  served  consuming  100,000,000  kuo- 
watt-hours  of  electricity  per  year,  and  in  Alabama  only  two  or  three 
communities  are  served  consuming  fifty  or  one  hundred  thousand 
kilowatt-hours  per  year,  the  difficulty  of  regulating  rates  in  Georgia, 
because  of  a  low  or  high  rate  in  Alabama,  would  at  once  be  apparent. 

Furthermore,  the  question  would  arise  as  to  whether  a  variation 
of  the  rates  in  the  State  of  Georgia  alone  eould  be  regulated  sdtely 
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because  of  the  burden  of  interstate  commerce  where  the  average 
Georgia  rate  was  charged  likewise  in  the  State  of  Alabama.  That 
is,  in  attempting  to  protect  the  interests  of  interstate  commerce,  how 
far  can  the  Federal  Government  regulate  within  a  State  discrimina- 
tions between  comlnunities  where  there  is  no  effect  demonstrable  on 
interstate  transmission?  This  leaves  us  clearly  with  the  antitrust 
cases  bearing  the  brunt  of  supporting  the  constitutionality  of  this 
proposed  legislation. 

While  the  language  appearing  on  page  2,  beginning  with  line  20 
to  the  bottom  of  the  page,  would  clearly  give  the  commission  the 
right  to  prescribe  rates — and  I  called  the  attention  of  the  gentlemen 
to  that  when  they  were  before  the  Federal  Power  Commission — ^it 
would  give  them  the  authority  to  prescribe  not  only  maximum  rates, 
but  minimum  rates,  as  well,  which  is  a  larger  power  than  simply 
prescribing  the  maximum  rates.  That  was  not  the  intention  of  the 
propon^iis  of  tiiis  bill.  What  they  have  in  mind  probably  mi^ht 
be  aooomplifilied  ^ectively  by  saying  that  if  your  rateS' are  discrim- 
inatory, tney  are  unlawful.  The  oompaaies  can  remove  the  ^scrim- 
ination  themselves,  and  the  Federal  rower  Gommissicm  would  not 
fix  a  single  rate*  It  would  not  mean  thut  we  wonld  hinre  val«uM»pns 
by  a  vast  corps  of  engioeers,  going  aU  over  our  country.  It  would 
not  mean  that  the  companies  would  be  constantly  aswning  an  antag- 
onistic attitude  to  the  valuations  placed  by  the  commission  on  their 
properties.  But  it  would  mean  that  we  would  have,  by  this  means, 
an  example  of  Federal  regulation  in  which  the  States  could  and 
should  have  the  first  say.  If  the  States  are  able  to  remedy  the  situa- 
tion,— although  this  bill  does  not  provide  specifically  for  it,  and  can 
be  amended  so  as  to  do  so — but  if  the  States  provide  specifically 
for  this  regulation,  then  this  Federal  power  was  not  intended  to  be 
exercised. 

If  there  are  any  questions  

Mr.  Nelson.  You  mean  that  the  power  could  not  be  exercised  if 
the  State  authorities  exercised  that  power  ? 
Mr.  Gatchell.  Yes. 

There  is  one  defect  in  the  Federal  water  power  act  (in  addition  to 
a  good  many  others)  to  which  I  might  call  attention  in  this  regard, 
and  that  is  that  this  act  does  not  contain  a  declaration  of  the  policy 
of  the  Congress.  It  would  have  been  very  easy  for  them  to  have  put 
it  in  section  20,  or  section  19,  or  both,  and  it  would  have  clarified 
the  two  sections  to  have  a  declaration  of  policy  by  Congress,  that 
the  Federal  jurisdiction  shall  not  be  exercised  where  there  is  proper 
Stiite  regulation. 

These  sections  a^mpt  to  do  that.  The  lanj^i^  is  so  indefinite, 
however,  the  commission  has  had  difficulty  in  interpreting  just  what 
Congress  meai^  by  the  provisions  of  sections  19  and  20,  whieh  has 
caused  confusion,  extending  through  the  yeairs,  when  three  Ci^inet 
officers  ffmaed  toe  commission  down  to  t&  time  when  a  permanent 


will  be  clarified  by  administrative  interpretation,  I  do  not  IebdW,  but 
the  difficulty  is  there,  and  if  this  amendment  is  passed,  a  declaration 
by  Congress  of  its  policy  could  easily  be  incorporated  into  tbas  bill. 

Mr.  Nelson.  Well,  if  we  pass  this  biU,  do  we,  or  do  we  not  antici- 
pate the  action  that  the  Suprane  Court  may  mke;  that  is,  whether 


they  will  determine  that  electridty  is  a  ciHnmodity,  and  we  ean  not 
fix  the  price,  or  whether  it  is  a  senrioe  and  we  am  assume  some 
power  over  it? 

Mr.  Gatchell.  I  think  the  main  purpose  of  this  bill  could  be 
^acted  without  anticipating  the  action  of  the  Supreme  Court  at  all. 

Mr.  Nelson.  Well,  might  it  not  be  possible  that  the  Supreme 
Court  would  decide  that  electricity  was  a  commodity,  and  that  while 
we  could  not  fix  the  price  we  could  prohibit  discrimination,  or  pro- 
vide that  there  should  be  no  discrimination  ^ 

Mr.  Gatchell.  The  Supreme  Court  could  uphold  this  bill  without 
discussing  electricity  as  a  commodity  or  as  a  service.  It  could  up- 
hold it  upon  the  same  principles  as  sustain  the  validity  of  the  anti- 
trust laws  against  restraint  of  trade.  A  great  many  States,  as  in 
Nebraska,  where  Governor  Shallenberger  comes  from,  have  laws  pro- 
viding that  there  shall  be  no  discrimination  which  would  restrain 
trade,  and  should  Georgia  attempt  to  regulate  the  situation  de- 
Beribed  as  existing  at  Cordele  it  could  do  so  not  only  in  the  manner 
pvevionslj  desermd  bat  likewise  under  an  act  to  prevent  unfair 
o<W[ipetitio&« 

nobably  tiiis  wHl  taaM»  ne  to  comply  with  ^  suggestion  of  ihe 
diainBan  to  soine  extent  in  a  brief  manner,  and  apply  the  cases 
alfeady  diiraned  to.  tiie  specific  provisions  of  1^  MU.  The  main 
purpose  of  the  Mil  seons  to  be  inadequately  covered  by  its  specific 
IMTOvisions  so  that  it  is  reasoliaUe  to  assume  the  bill  will  be  anMffided 
IB  committee  and  reference  need  not  neoessaiily  be  made  to  the 
specific  language  now  contained  in  tiie  bill.  ' 

If  there  is  a  wholesale  contract  between  the  company  transmitting 
the  energy  across  State  boundaries  and  a  local  distribution  by 
another  company,  the  Supreme  Court  might  follow  the  Landon  case. 
On  the  other  hand,  if  the  wholesale  transmitting  company  and  the 
local  distribution  company  are  one  and  the  same,  the  Supreme  Court 
might  follow  the  East  Ohio  Gas  Tax  case.  In  either  of  these  situa- 
tions Federal  regulation  of  the  rates  to  consumers  would  apparently 
be  excluded.  It  is  pointed  out,  however,  that  it  is  a  matter  still  to 
be  decided  by  the  Supreme  Court,  and  if  properly  presented  the 
result  just  stated  would  seem  to  be  unsound. 

The  difficulties  just  mentioned  serve  only  to  reemphasize  the  legal 
puzzle  to  be  solved  before  Federal  and  State  jurisdiction  can  finally 
be  determined  by  the  Supreme  Court,  and  it  is  hoped  that  additional 
study  will  enable  Congress  to  pass  upon  the  matter  of  Federal  regu- 
lation of  interstate  commel-ce  in  a  way  that  will  preserve  the  rights 
of  States,  and  at  the  same  time  maintain  the  national  supervision 
and  ecmtra  so  essential  to  that  free  flow  of  commerce  designed  to  be 
guaranteed  by  the  Constituticm. 

The  CmjosmAm.  We  are  vw^  mmh  obliged  to  you,  Mr.  Gatchell. 

Mt.  Qjmmmm  Tbaxik  j<m. 

STATEMENT  OF  JOHH  E.  BENTOV,  CffiHEEAL  8aLICIIT0&  OF  TSE 
NATIONAL  ASSOCIATION  OF  BAILROAB  JIB  VTOITim  iMt- 

Mr.  Benton.  Mr.  Chairman,  my  name  is  John  E.  Benton  and  my 
office  is  in  the  Otis  Building  in  this  city.  I  am  general  solicitor  of 
the  National  Association  of  Bailroad  and  Utilities  Commissioners, 
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whieb  represents  in  its  membership  all  of  the  members  of  the  Btate 
railroad,  public  utilities,  aud  other  regulatory  commissions. 
•  ITiat  association  has  an  annual  convention.   It  acts  when  not  in 
session  through  its  officers,  and  standing  committees. 

It  has  a  standing  committee  on  legislation,  of  which  Hon.  Andrew 
R.  McDonald,  of  the  Wisconsin  commission,  is  chairman.  I  am  here 
by  his  direction. 

When  last  Monday  I  learned  there  was  to  be  a  hearing  on  the  bill 
on  Tuesday,  I  wired  to  him  and  he  responded  that  it  was  impossible 
for  his  committee  to  appear,  and  directed  me  to  present  a  request 
that  his  committee  be  afforded  an  opportunity  to  be  heard  at  a  some- 
what later  time.  I  have  come  here  for  that  purpose.  I  wish,  how- 
ever, to  preface  the  request  with  a  brief  statement  intended  to  show 
why  the  request  is  made,  and  why  State  regulatory  commissions  will 
desire  to  be  heard  with  some  fullness  before  hearings  upon  the  bill 
shall  be  finally  closed  preparatory  to  consideration  of  a  report. 

The  declared  purpose  of  this  bill,  let  me  say,  is  one  which  all  regu- 
latory officials.  Federal  and  State,  will  be  in  sympathy  with.  ^» 
process  of  unrestricted  competition  through  the  selling  and  ut^ty 
serrice  at  less  ih&n  costs,  for  the  purpose  of  destroying  a  competitor^ 
whether  that  competitor  is  a  privately  owned  or  publicly  ovmed 
utility,  is  demoralizing, and,  if  it  may  oonstitiddonally  be  d<me,  shoidd 
be  restricted. 

The  question  is  whether,  with  regard  to  the  field  proposed  to  be 
covered  by  this  bill,  it  ouj^t  to  be  done  by  the  Federal  Government 
or  bv  the  States. 

The  discussion  of  this  bill  thus  far  in  this  hearing  by  those  who 
are  avowed  proponents,  and  by  those  who  favor  it,  avowing  them- 
selves neither  proponents  nor  opponents,  but  expressing  judgment 
that  it  is  in  line  with  what  ought  to  be  clone,  considered  from  the 
standpoint  of  its  purpose  and  disregarding  its  specific  provisions — 
in  short,  the  discusson  of  the  bill,  by  those  who  have  preceded  me, 
has  developed  the  fact  that  the  bill  goes  far  beyond  the  declared 
purpose  of  preventing  unfair  rate  wars  against  municipally-owned 
electric  utilities,  and  that  it  will  operate  to  the  substantial  destruc- 
tion of  State  rate  making  power  over  utilities  covered  by  his  bill. 

I  come  from  New  England,  where  we  believe  in  an  indestructible 
Nation  of  indestructible  States.  When  I  appear  here  before  this 
committee  on  a  measure  which  proposes  to  transfer  regulatory 
powers  from  State  commissions  to  a  Federal  commission  I  am  never 
surprised  if  I  happen  to  find  opposing  me  a  Federal  conunissioner. 
but  it  is  a  somewhat  novel  experience  to  appear  here  on  a  bill  ox 
this  character  drawn  and  supported  by  distinguished  citizens  of 
Mississippi  and  Georgia. 

As  I  say,  the  discussion  of  this  bill  brought  out  by  interrogatories 
from  the  congressional  conmiittee  has  demonstrated  that  mis  bill 
as  presented  here  would  be  destructive  of  State  regulation.  That 
has  been  demonstrated  apparently  to  the  satisfaction  of  Governor 
Shallenberger,  who  is  a  good  Democrat,  so  he  has  brought  in  here 
this  morning  some  amendments.  I  know  that  their  design  was  to 
remove  the  criticism  of  the  bill,  but,  if  I  may  say  so,  they  represent 
a  change  in  verbiage  without  a  change  in  the  legal  effect  of  the  bill, 
as  it  would  be  declared  by  the  courts.  I  want  to  look  at  them. 
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He  proposes  to  strike  out  the  words  at  the  bottom  of  page  2 
which  empower  the  commission,  having  found  discrimination,  "to 
prescribe  the  rate  or  rates  thereafter  to  be  charged"  and  thus  to 
make  the  act  say  that,  having  made  that  finding,  the  commission 
may  "  remove  the  unlawful  element  and  such  advantage,  preference, 
prejudice,  or  discrimination  resulting  from  such  difference  in  rates 
to  the  extent  not  justified  by  a  difference  in  costs." 

Now,  how  can  it  remove  discrimination  except  by  prescribing  rates 
which  are  not  discriminatory  in  the  judgment  of  the  Federal  Power 
Ckunnusdon  Is  it  not  perfectly  evident  that  that  is  the  only  way 
cUscrimination  could  be  removed  Tsy  the  commission  ? 

Mr.  Chilchell  has  suggested  that  the  commission  be  not  empowered 
to  rraoove,  hat  onpoimed  to  require  removal;  but  the  bill,  as  pro- 
posed to  be  uoended  bv  Qoyernor  Shall^iberger,  would  r^ain  lines 
2  to  9  on  page  3,  which  specifically  provkk  tW  ihe  procedure  and 
practice  in  fixing  and  tegulating  the  rales  and  charges  of  nSlroid 
companies  under  the  tnmsportatioii  act  sludl  be  adopted  aaid'  loi- 
iowed  under  this  act. 

In  other  wotrds,  the  bill  will  provide  that  the  commisBion  shall 
adopt  the  very  procedure  which  in  the  railroad  field  has  destroyed 
the  rate-making  powers  of  States  over  their  inlrastote  tales  in  large 
measure,  almost  reducing  them  to  impolency.' 

Governor  Shallenberger's  second  amendment  would  add  a  new 
paragraph,  to  the  effect  that: 

Nothing  in  this  act  shall  be  construed  to  enlarge  the  power  of  or  to  grant 
additional  power  to  the  Federal  Power  Commission  with  respect  te  the  estab- 
lishment of  reasonable  rates  per  se,  or  to  establish  the  value  of  the  property 
oi  any  person  as  defined  in  (7),  (e),  or  the  reasonableness  of  the  return 
thmim;  nor  to  abridge  tbe  Jurisdiction  of  any  State  to  fix  reasonable  rates 
per  He  on  lalrastete  business. 

In  other  words,  he  would  add  an  amendment  saying  that  nothing 
in  the  act  shall  he  construed  to  enlarge  existing  powers  or  to  grant 
additi<mal  powers  to  the  Federal  Power  C<»nmifi8ion. 

How  can  two  conflicting  provisions  stand  in  ^e  act,  and  have 
effect,  one  saying  that  the  commission  may  find  discrimination  and 
remore  it  in  the  same  way  that  the  Interstate  Commerce  CommisiBfiaa 
removes  discrimination  in  railroad  rates,  and  another  section  whiS 
sajs  that  nothing  in  the  acat  iriiall  enlai^  the  power  of  the  ocoit- 
mission  ? 

The  court  would  be  confronted  with  two  provisions,  one  pur- 
porting to  withhold  power,  and  the  other  to  grant  power,  and  it 
would  say  that  the  provision  as  to  State  juris£ction  was  intended 
merely  to  preserve  the  power  of  the  State  commissions  over  those 
companies  to  which  this  act  did  not  apply — that  certainly  Congress 
did  not  do  a  vain  thing — ^that  it  did  not  intend  to  pass  a  bill  pur- 
porting to  give  power  to  the  Federal  Power  Commission  witb^ 
giving  it. 

So  while  Governor  Shallenberger,  with  the  aid,  as  I  understand, 
of  counsel  for  the  proponents  of  the  bill,  has  attempted  to  meet  the 
objections  which  have  been  pointed  out  by  interrogatories  from  the 
committee,  in  my  judgment  as  a  lawyer — which  may  be  worth  much 
or  little — his  proposed  amendments  would  in  no  respect  meet  those 
objections,  but  the  bill  would  be  just  as  de.«^tructive  with  those  amend- 
ments in  as  with  them  out. 
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Mr.  Shallenberger.  Mr.  Bienton,  may  I  ask  you,  as  to  the  first 
jDart,  whether  you  object  to  the  power  being  given  and  you  say  that 
that  practically  nullifies  the  State  commissions'  powers  and  if  that 
were  not  applied  by  the  Supreme  Court  in  the  railroad  cases,  not- 
witiistanding  ihQ  fact  ^at  it  did  destaroy  the  power  of  the  railroad 
ccHUmissions,  the  courts  ha^  tustainea  that  power,  and  you  can 
not  que(rtion  that  anv  Icm^r. 

Mr.  Bs2m>N.  I,  a  long  time  ago,  got  to  be  very  cuefol  about  say- 
ing that  this  Co^^reSB,  or  that  me  Federid  Government,  can  not  ao 
this  or  can  not  do  that.  I  do  n<it  know  the  extent  of  the  powers  of 
Congress  under  the  commerce  clause.  Of  course,  the  Supreme 
Court  has  sustained  ^e  ttansportation  act.  The  question  here  is 
whether  the  Congress  now  wants  to  enter  the  public  utility  field  and 
work  the  same  destruction  of  State  regulatory  power  there  which 
has  been  produced  by  congressional  eMctment,  and  by  ocmstmction 
of  the  courts  in  the  railroad  field. 

The  Chairman.  Mr.  Benton,  let  me  ask  you  what  have  the  States 
done  about  these  things?  Have  any  of  tke  States  done  anything 
about  it? 

Mr.  Benton.  Which  things  are  you  now  talking  about  ? 

The  Chairman.  About  these  very  matters  we  are  talking  about 
here,  regulation  of  the  service  and  power. 

Mr.  Benton.  Thirty-nine  States  regulate  the  distribution  of  elec- 
tricity through  their  commissions.  Nine  States  do  not.  1  can  give 
you  the  names  of  those  States  if  you  want  them. 

The  Chairman.  I  would  like  to  have  the  names  of  those  States. 

How  about  Texas? 

Mr.  Benton.  Texas  is  one  that  does  not  regulate  electric  rates 
through  a  State  commission. 

The  Chairman.  I  know  our  little  town  governments  are  sitting 
there  trying  to  fix  rates,  with  these  experts  that  these  power  com- 
panies send  in  there,  and  who  go  out  and  sit  with  them.  They  can 
not  e^m  argue  witii  them.    /  -  . 

-  Mr:  3wsnP0i»*  l^  whidi  ha¥«  not  yet  granted  power  to 

their  State  cotasi^siAom  td  regulate  ^eotrie  util^es,  but  continue  to 
le^att  through  niunidpiA  ciiiaiidls,  4^  Florida,  Iowa,  Kentucky, 
Minnesota,  M^sissippi,  Soutii  Dakota,  Texas,  and  New  Mexico. 
I>elftware  has  no  State  coiaiilll^ 

Nebraska  has,  I  think,  granted  to  its  commission  power  to  regu- 
late, but  only  outside  incorporated  cities  and  towns. 

Mr.  SsAiiJBMBEBoER.  Mr.  Chainnan^rmay-I  ask  a  quesiio^ 

The  OHATMffAy.  Mr.  Shallenberger. 

Mr.  Shallenberger.  These  States  you  say  that  are  already  at- 
tempting to  regulate  power  companies  by  their  local  commissions? 
Are  they  granted  power  to  prevent  unfair  competition?  Do  th&j 
deal  with  the  same  subjects  as  are  contained  in  this  bill? 

Mr.  Benton.  I  have  not  have  an  opportunity  to  learn  from  the 
several  commissions  the  number  which  are  restricted  to  the  making 
of  "  maximum  "  rates.  Generally  the  commissions  are  granted  the 
power  to  fix  "just  and  reasonable"  rates,  and  there  are  a  consider- 
able number  of  decisions,  reviewed  in  a  case  very  lately  decided — 
that  of  the  Great  Northern  Power  Co.  v.  Public  Service  Commis- 
^sioners  of  Montana,  reported  in  52  Fei  (2d)  8(^— which  hold  to  the 
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effect  that  a  <ri'ant  of  power  to  a  commission  to  fix  "  just  and  rea- 
sonable rates  "  is  a  grant  of  power  to  fix  a  rate  which  shall  be  both 
a  maximum  and  a  minimum  rate. 

I  may  say  that  in  the  case  just  cited  a  three- judge  Federal  court 
lij^  ^at  the  company,  if  not  making  a  fair  return,  had  the  same 
right  to  execeise  its  judgment  that  its  return  would  be  increased  by 
reducinjg  the  rate  and  to  reduce  it  that  it  has  to  insist  upon  an  in* 
isrease  in  its  rate  wh«a  its  return  is  adequate.  I  think  ihut  case 
iiil  probably  readi  ^  Suprade  Court,  and  we  shall  have  a  deci- 
sion xrom  that  court  upon  taat  yery  inteijesting  question. 

Mr.  HocH.  In  the  Georgia  case — do  yo«i  believe  that  the  State  of 
Georgia  could  and  should  correct  the  abuses  to  which  refer^oe  .has 
been  made,  and  should  do  it  by  &nxkg  a  minimum  rate  f 

Mr.  Benton.  I  believe  there  is  no  question  about  it. 

I  believe  there  is  no  question  whatsoever  as  to  the  power  of  tilie 
State  of  Georgia  to  do  that,  and  that  it  should  do  that,  if  the  abuse 
calls  for  a  remedy.  That  is  my  personal  opinion. 

Mr.  HocH.  Assuming  the  abuse  to  which  the  proponents  of  this 
bill  have  made  reference,  what  do  you  say  that  the  State  of  Georgia 
should  have  done  in  the  premises  ? 

Mr.  Benton.  The  State  of  Georgia  should  have  vested  authority 
in  a  proper  regulatory  tribunal  to  fix  the  rates  of  utilities  upon  a 
just  and  compensatory  basis. 

Mr.  HocH.  Well,  that  would  mean  in  that  particular  case  fixing  a 
minimum  rate  with  reference  to  Crisp  County,  Georgia,  would  it 
not? 

From  what  has  been  said  here  in  that  particular  case,  the  Georgia 
Power  Co.  reduced  its  rates  35  per  cent,  if  I  remember,  in  Crisp 
County,  Ga.,  and  maintained  higher  rates  in  other  counties  in  the 
Stele. 

Mr.  Bbktoii.  Mr;  Sbeh,  I  iiaye  indiested  that  that  sort  of  compe- 
titioii  is  deedbroetaye  and  demoralizing.  I  think  the  regulatory  power 
of  the  State  should  be  exercised  to  restrain  one  utility  from  smking 
to  destroy  another  b^  seUing  service  at  far  lea^tha^ita^cost,  by  deliBr- 
min^ing  what  the  fim^  rate  should  be,  and  by  proKStiUuag  it^ 

Mr.  HocH.  That  mmm  faing  the inimromm  f«le,  doeait  B^t 

Mr.  Bkhvon.  Yes. 

Mr.  Mapes.  In  other  words,  that  edtuation  could  be  taken  care  0I 
by  the  State  oommisBiQns  generally  in  these  88  States  which  au^r- 
iie  the  State  commissions  to  regulate  the  rates.  Is  that  right  f 

Mr.  Benton.  Yes,  Mr.  Mapes.  And  it  may  also  be  done  m  any 
other  State  which  feels  that  the  business  oi  sapj|J|Fii|g;  elec^cid 
service  ought  to  be  regulated. 

Mr.  Mapes.  It  may  be  done  by  the  other  States  if  they  pass  ttie 
necessary  laws. 

Mr.  Benton.  If  they  want  regulation.  j 
Mr.  Mapes.  Yes. 

Mr.  Benton.  If  they  do  not  feel  the  need  of  it  sufficiently  to  lead 
them  to  enact  the  legislation,  the  presumption  is  that  the  need  does 
not  exist.  It  may  be  that  they  are  subject  to  malign  control  by 
corporate  interests  within  their  boundaries  by  which  they  are  dom- 
inated, but  we  refuse  to  believe  that  either  as  the  State  of  Georgia 
or  as  to  the  State  of  Mississippi  or  any  State. 


Mr.  Mapes.  Assuming  that  the  38  States  do,  the  other  10  can  if 
thev  want  to. 
Mr.  Benton.  Yes. 

Mr.  Bulwinkle.  Let  me  ask  you  a  question.   Did  you  go  before 
the  Georgia  commission  on  this  case? 
Mr.  Benton.  That  question  is  directed  to  ntiet 
Mr.  BwwTNKLE.  Tes. 

Mr.  BsMTOK.  I  knownotliing  aboiiTt  Utat  eiuse,  except  what  has  been 
stated  here. 

'  Mr.  HocR.  Do  you  thiinlr  there  is  any  questimi  Imt  that  the  power 
of  Greorgia  exists  to  prescribe  the  rates  of  that  Georgia  Power  Co., 
even  thou^  tiie  current  com^  frtm  outside  the  State! 

Mr.  Benton.  There  is  no  question  about  it  whatever,  Mr.  Moeh. 
I  was  about  to  point  out  why  I  thought  so. 

Mr.  Shallenberger.  Have  you  any  court  opinions  or  authorities  f 

Mr.  Benton.  I  was  about  to  cite  some  cases. 

Mr.  Shallenberger.  That  is  what  I  was  going  to  say,  because  I 
think  that  is  the  basis  of  this  whole  bill. 

The  Chairman.  Will  you  pardon  me,  Mr.  Benton? 
May  I  break  into  your  statement  right  here  ? 
Mr.  Benton.  Yes. 

The  Chairman.  Maybe  some  of  these  other  gentlemen  could  tell  us 
what  was  done  down  there. 

Mr.  Drayton.  They  got  an  injunction  down  there  in  the  Federal 
court,  declaring  that  the  power  of  the  Georgia  commission  was 
limited  to  prescribing  the  maximum  rates  and  that  the  company 
could  go  ahead,  and  go  as  far  as  they  did  under  that  case  that  you 
have  referred  to,  that  they  could  go  ahead  and  proceed  in  this  one 
county  to  the  extent  necessary  to  do  it. 

The  Chairman.  The  court  did  not  hold  that  the  Georgia  Legisla- 
ture did  not  have  power  to  pass  any  other  law. 

Mr.  I^tton.  No. 

The  CstAiKXAK.  Under  the  Georgia  law  that  they  have  now,  that 
is  an  they  can  do? 

.  Mr.  Dratton.  That  is  all  they  can  do. 

'  Th^  C^irmav.  But  the  court  did  not  say  that  Georgia  could  not 
pass  a  law  fixing  a  minimum  rate? 
Mr.  Drayton.  No,  sir. 

Mr.  BuLwiNKLE.  Mr.  Chairman,  may  I  ask  a  question  along  that 

line? 

The  Chairman.  Mr.  Bulwinkle. 

Mr.  Bulwinkle.  Did  they  go  before  the  Georgia  commission? 
Mr.  Drayton.  Yes,  sir;  they  went  before  the  Georgia  commission. 
Mr.  Bulwinkle.  Have  you  a  copy  of  that  Georgia  decision  or 

the  decision  in  that  case? 
Mr.  Drayton.  Yes,  sir. 

The  Chairman.  Judge  Garber  rs^ises  a  question  there,  Mr.  Benton, 
which  he  desires  to  ask. 

Mr.  Garber.  Along  the  same  line  that  has  been  referred  to  here: 
Has  anyone  anywhere  recognized  the  power  given,  or  the  jurisdic- 
tion of  the  States,  as  set  out  in  section  20  of  the  Federal  power  act, 
in  the  following  language: 
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Any  whenerer  any  of  the  States  directly  concmied  has  not  proyided  a  com- 
mission or  other  authority  to  enforce  the  requir^ents  of  this  section  within 
such  State  or  to  regulate  and  control  the  amount  and  character  of  securities 
to  be  issued  by  any  of  such  parties  or  such  States  are  unable  to  agree  through 
their  properly  constituted  anthorities  on  the  services  to  be  rendered  or  on  the 
rates  or  cbarges  of  payment  therefor,  or  on  the  amount  or  character  of  secmrl- 
ties  to  be  issued  by  aajr  a(  aaid  lurladirtten  is  licvfl^y  «^iii|ef^. 

the  commission. 

There  is  a  distinct  delegation  of  power  as  such  that  might  be 
reserved  to  the  several  States,  as  I  construe  it,  to  exercise  the  power 
of  the  Fedml  ccmmmion  in  regard  to  tl^  ^tiite  regulations  and 
control. 

Has  that  ever  been  q^Ued  in  question  pr  i4#p^ed  bj  ,anj  of  tt^ 

authorities  ? 

Mr.  Benton.  I  am  not  aware  of  any  case  where  the  Federal 
Power  Commission  has  sought  to  exercise  its  rate-making  power. 

I  would  like  to  ask  Mr.  Drayton  about  the  Georgia  case.  I  do 
remember  that  a  year  or  two  ago  the  Georgia  Power  Co.,  having 
reduced  its  rates  in  a  certain  area,  the  Public  Service  Commission 
of  Georgia  issued  a  show  cause  order,  requiring  the  companv  to 
show  cause  why  it  should  not  make  the  same  reduction  throughout 
the  State. 

r.  Dbatton.  Yes. 
BsNTON.  And  I  think  in  that  particular  case  the  court  en-* 
^  further  acti<m  by  the  pubUc  sen^  commission. 
Lm  I  right  about  iti 
Mr.  WiUiUMS.  Yes,  sin 
Mr.  Bmrn.  That  is  this  same  case? 
Mr.  DaAXtm.  Yes.   I  think  it  is. 
Mr.  Benton.  I  did  not  remember  the  name  of  it. 
Mr.  HocH.  Suppose  the  Georgia  Power  Co.  does  not  distribute 
iAkB  current  locallyy  but  distributes  it  over  lugh  power  lines  to  the 
gate  in  various  cities  in  Georgia  and  provictes  a  different  rate  in 
one  case  from  another  for  that  wholesale  power,  would  you  say  tiiat 
the  State  commission  in  Georgia  would  have  the  power  to  prevent 
discrimination  ? 

Mr.  Bjsntoh.  Ho;  !  do  not  say  so.  I  wit^old.  discussion  of 
that?  .  ; 

Mr.  HocH.  I  do  not  mean  under  the  present  law. 

Mr.  Benton.  I  do  not  say,  though,  that  any  State  can  exercise 
control  over  the  wholesale  price  for  electrical  service,  or  for  the 
commodity  of  electricity,  whichever  you  regard  it.  I  am  coming  to 
that  in  a  moment,  if  I  might  withhold  discussion  of  it. 

I  want  to  say,  Mr.  Chairman,  that  the  State  commissioners  ask 
l|M^pportunity  to  place  before  you  rather  fully  evidence  of  State 
llpKbadoners  as  to  the  number  of  electric  distributing  companies 
would  be  brought  under  the  Federal  regulation  provided  by 
IliB  bill.  If  it  becomes  a  law,  it  will,  as  has  been  pointed  out, 
cover  all  of  the  o<Mnpanies  which  dis(»iimte  any  energy  generated 
mi  Federal  projects.  We  want  to  show  how  many  that  will  prob- 

'^'^lien,  as  has  been  fwinted  out  here,  it  will  cover  every  company 
that  has  any  part  of  its  distributian  system  extending  State 
boundarifia.  I  do  not  know  how  manj  i&it  wonM  cover,  but  it 
would  cov^  a  verj  great  number. 
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Then  we  want  to  shorn  ymi  how  manv  or  how  lew  ^er«  «r^  of 

these  Crisp  County,  Ga.,  situations,  which  the  propoueutB  of  this 
bill  thmk  make  necessary  this  legislation. 

And  we  want  to  show  you  the  extent  to  which  the  enactment  of 
this  bill,  and  the  imposition  of  the  regulation  which  it  provides 
upon  the  number  of  companies  to  which  it  will  apply,  will  upset 
State  regulatory  systems  which  have  been  established  under  State 
statutes  and  sustained  by  State  and  Federal  coui-ts. 

I  am  referring  to  those  States  which  by  their  laws  have  provided 

that  municipalities  shall  be  the  , units  within  whidi  regulatkm  shi^ 

take  place. 

Mr.  Gatchell  has  referred  to  a  very  recent  case  in  which  the  United 
btates  Supreme  Court  has  sustained  the  right  of  a  State  to  make 
that  provision. 

Obviously  that  system  of  rate  making  could  not  continue  if  this 
act  takes  effect. 

In  brief,  we  want  to  collect  and  place  before  the  committee  the 
data  upon  which  the  committee  can  base  an  intelligent  determination 
as  to  whether  there  is  a  national  need  to  be  met  bv  such  legislation 
as  this,  and  as  to  the  extent  to  which  the  enactment  of  the  legis- 
tetion  would  work  to  the  public  injury  rather  than  to  the  public 

-.good.  J't>|:f:f|i  I/:-  ••■■!-•.  .; 

Now,  while  this  particular  bill  has  not  been  specifically  acted 
upon  by  the  National  Association  of  Railroad  and  Utilities  Commis- 
sioners m  convention,  the  general  aittitude  of  the  association  toward 
legislation  of  this  character  and  the  reason  for  that  attitude,  were 
declared  m  a  resolution  adppted  in  1929,  which  I  will  read,  as 
Icpows:  ' 

Resolved,  That  whereas  under  the  principle  established  by  the  United  States 
tt"^JTq^>.  m  Pennsylvania  Gas  Co.  v.  PubUc  Service  Commission  (252 

U.  S.  23)  State  authorities,  in  the  absence  of  Federal  legislation,  retain  power 
to  regulate  local  service  of  utilities  which  operate  across  State  lines,  including 

^v'^r®  for  snch  service,  this  association  asks  Congress  not  to  interfere 
with  the  continued  exercise  of  that  power  as  to  any  class  of  pubUc  utiliUes 
by  legislation  vesting  power  to  regulate  sndi  service  and  rates  In  any  Federal 
tribunal. 

It  has  been  said  here  by  the  avowed  propcments  of  this  bill  that 
it  will  not  interfere  with  State  regulation.  On  the  other  hand,  it 
has  been  admitted  here  by  the  able  Sohcitor  for  the  Federal  Power 
Commission  that  the  bill  broadly  extends  the  power  of  tiiat  eem- 
mission. 

It  is  a  law  of  physics  that  two  bodies  can  not  occupy  the  same 
space  at  the^same  time,  and  it  is  constitutional  tew,  as  dedared  h¥ 
|he  United  States  Supreme  Court,  that 

It  is  the  nature  of  the  Federal  power  that  where  it  exists  it  dominates. 

To  the  extent  that  this  Wll  provides  lor  the  exereiae  of  Federal 
power  in  prescribing  the  rrt?es  of  electric  utilities,  it  must  neces- 
sarily displace  State  regulatory  agencies  and  destroy  their  power 
t0  regulate  el^tric  rates. 

The  States  now  have  complete  power  to  regulate  ciiax^es  of 
electric  companies  to  those  who  take  electric  service,  even  ! hough 
sqch  service  may  he  supj^lied  across  States  lines. 


It  may  be  w«M  to  lelar  to  iledn<»is  of  the  United  States  Supreme 
Oomt  whiA  mafa^  this  cleat.  The  leading  case  ie  died  in  the  reso- 
lution whidi  I  hayejust  prawiiM. 

He  Oaumuof.  Ym,  mx.  .     .  . 

Mr.  Bnroor.  The  ramsylvania  Gas  Go,  case  was  one  inyalvm^ 

Sm  piped  hj  the  company  frran  PemisjiTaBia  into  New  York  and 
ere  sold  directly  to  consumers. 

The  New  York  Public  Service  Commiaaon  prescribed  rates  which 
Ite  company  contested  as  an  unconstitutional  regulation  of  interstate 
mstMsmmmi ■.fl-qwole iran  the iHianimMis  <^imoii  of  the  court : 

We  think  tbat  tbe  transmission  and  sale  of  natural  gas  produced  in  one  State, 
transported  by  means  of  pipe  lines,  and  directly  furnished  to  consumers  in 
another  State,  is  interstate  commeroe  within  the  principles  of  the  cases  already 
determined  by  this  court.   ♦   •   ♦  .  " 

In  the  instant  case  the  gas  is  transmitted  directly  from  the  source  of  supply 
in  jPennsylvania  to  the  consumers  in  the  cities  and  towns  of  New  York  and 
Pennsylvania,  above  mentioned.  Its  transmission  is  direct  and  without  inter- 
vention of  any  sort  between  the  seller  and  the  buyer.  The  transmission  is 
continuous  and  single  and  is,  in  our  <^^on,  a  tranwniaaion  in  intemtate  cwn- 
merce,  and  therefore  subject  to  appUcable  constitutional  limitations  which 
govern  the  States  in  dealing  with  matters  of  the  character  of  the  one  noyr 
before  us.   •   *  * 

Jn  dealing  with  interstate  commerce  it  is  not,  in  eoase  Instanoes,  regafdMi  lis 
an  infirlngeiiMit  upon  the  anthority  delegated  to  Oongiess  to  permit  the  States 
to  pass  laws  indirectly  affecting  such  commerce  when  needed  to  protect  or 
regulate  matters  of  local  interest.  Such  laws  are  operative  until  Congress  acts 
under  its  superior  authority  by  regulating  the  subject  matter  for  itself.  In 
ivarying  forms  this  subject  has  fi«Qaent^  twen  befote  this  court.  *  *  • 
*•  Where  the  subject  is  peculiarly  one  of  local  concern,  and  of  its  nature  belongs 
to  the  class  with  which  the  State  appropriately  deals  in  making  reasonable 
provisions  for  local  needs,  it  can  not  be  regarded  as  left  to  the  unrestrained  will 
of  individuals  because  Congress  has  not  acted,  although  it  may  hare  sndi  a 
relation  to  interstate  craunerce  as  to  be  within  the  reach  of  the  Federal  power. 
In  such  case  Congress  must  be  the  judge  of  the  necessity  of  Federal  action. 
Its  paramount  authority  always  enables  it  to  intervene  at  its  discretion  for  the 
complete  and  effective  government  of  that  which  has  been  committed  to  its  care 
and  for  this  purpose  and  to  this  extent,  in  response  to  a  conTiction  of  national 
need,  to  displace  local  laws  by  substituting  laws  of  its  own.  The  successful 
Working  of  our  constitutional  system  has  thus  been  made  possible." 

The  rates  of  gas  companies  transmitting  gas  in  interstate  commerce  are  not 
only  not  regulated  by  Congress,  hut  the  interstate  commw-ce  act  eiQuressly 
mUhbxMa  tke  subject  from  Federal  control.   ♦   ♦  * 

The  thing  which  the  State  commission  has  undertaken  to  regulate,  while  part 
of  ah  interstate  transmission,  is  local  in  its  nature,  and  pertains  to  the  furnish- 
ing of  natural  gas  to  local  consumers  within  the  city  of  Jamestown,  in  the 
Stale  of  New  ToiIl  fChe  pipes  which  readi  the  customers  served  are  supplied 
with  gas  directly  from  the  main  of  the  company  which  brings  it  into  the  State ; 
nevertheless,  the  service  rendered  is  essentially  local,  and  the  sale  of  gas  is 
by  the  company  to  local  consumers,  who  are  reached  by  the  use  of  the  streets 
if  the  city  towWdi  «ie  pipes  are  laid,  and  through  which  the  gas  is  conducted 
to  such  factories  and  residences  as  it  is  required  for  use.  The  service  is  similar 
to  that  of  a  local  plant  furnishing  gas  to  consumers  in  a  city.    ♦    ♦  ♦ 

This  local  service  is  not  of  that  character  which  requires  general  and  uniform 
regulation  of  rates  by  Congressioiial  action,  and  wU<fl»  has  always  berai  Ikeld 
beyimd  the  pow«r  <tf  Hit  SAateA,  although  Congress  has  not  legislated  upon  the 
subject.  While  the  manner  in  which  the  business  is  conducted  is  part  of  inter- 
state commerce,  its  regulation  in  the  distribution  of  gas  to  the  local  consumers 
is  required  in  the  public  interest,  and  has  not  been  attahpted  unflear  the  snpeffor 
authority  df  CWigrna,  ^   .  . 

It  may  be  conceded  that  the  local  rates  may  affect  the  interstate  business  of 
the  company.  But  this  fact  does  not  prevent  the  State  from  making  local  regu- 
lations of  a  reasonable  character.  Such  regulations  are  always  subject  to  the 
exercise  of  autiiority  by  Coninress,  eaahUaf  tl  to  mmi  tti  (MveKior  power*  aador 
tit  emmmm  ^tnm  cClba 


Now,  if  Congress  enters  the  field  of  electric-rate  regiQation  and 
imposes  certain  regulations  by  this  bill,  it,  by  that  act,  displaces  all 
State  regulations  affecting  electric  rates.  Congress  is  the  judge  as 
to  the  extent  to  which  the  regulation  is  necessary  and  the  regulation 
which  the  Congress  provides  through  this  bill,  if  it  is  enacted,  will 
be  the  only  regulation  affecting  interstate  rates  of  electric  companies, 
wholesale  or  retail. 

Mr.  Shallenberger.  Mr.  Benton,  I  would  like,  on  that  point,  to 
ask  you  for  your  interpretation  of  this  bill.  Mr.  Garber  read  to  you 
section  20,  which  this  seeks  to  amend,  and  the  language  plainly  indi- 
cates, as  I  read  that  section,  that  the  power  to  intervene,  even  to  reg- 
ulate licensees,  only  applies  where  the  State  itself  does  not  have  a 
regulatory  body,  so  that  the  field  of  possible  conflict  is  reduced  there. 
The  Federal  commission  .will  not  interfere  where  there  is  a  com- 
mission in  the  State. 

Why  does  not  that  remove  the  objections  that  have  been  made? 

Mr.  Benton.  Governor  Shallenberger,  I  tried  to  point  out  in  resid- 
ing your  amendments  to  thm  am^cunent,  that  you  retain  the  pro-  ' 
vision  that  the  Federal  Power  Gommiaraon  may  find  ^  discrimina- 
tion " — ^which,  by  this  act  is  made  dearly  to  be  a  difference  in  rate 
levels--and  may  remote  ttet  diaermination,  and  your  biU  saya  it 
shall  remove  it  in  the  same  mann^  that  m&  Interstate  Commerce 
Commission  removes  discrimination  which  it  finds  in  railroad  rates. 

Now,  having  added  those  provisions  to  the  Federal  Power  Com^- 
mission  act,  tl£  eoorte  wiU  say  you  intended  to  do  what  y6«  said  yon 
were  doing. 

Mr.  Shallenberger.  You  undoubtedly  listened  to  Mr.  Kyan's 
statement  and  views  on  this,  and  I  asked  him  particularly  on  that 
very  point.  As  I  understood  him,  he  said  that  they  did  not  have 
the  authority  tg  interfere  in  States  where  the  State  commission  was 
authorized  to  act. 

Mr.  Ryan.  Governor  Shallenberger,  may  I  say  

Mr.  Shallenberger  (continuing).  And  that  was  the  intent  and 
purpose  of  this  bill. 

Mr.  Ryan.  Well,  I  intended  to  state  that  I  understood  from  the 
proponents  of  the  measure  that  its  purpose  was  to  exclude  Federal 
jurisdiction  where  there  was  a  State  power  commission. 

Mr.  Shallenberger.  That  is  the  point. 

Mr.  Ryan.  But  the  point  I  made  yesterday  was  that  it  seemed  to 
me  that  the  bill  did  not  actually  exclude  it. 

Mr.  Shallenberges.  We  intended  to  clarify  that;  Mr.  Benton,  do 
you  think  we  did? 

Mr*  BsNTOlr*  Mr.  l^iaU<^nberger — ^ 

Mt.  BoAiMMtmaiem.  I  might  say  tkai  we  are  honestly  seddng  to 
meet  the  objection  you  have  made. 

Mr,  Bbnton.  Mr.  ^^allenbevgi^,  I  do  noi  queslipn  it  at  all ;  and, 
of  course,  it  can  be  dom, 

Mr.  SmAUM^imatM.  In^tlio  wiadota.  ^tiiis  cc^iinitlee  I  know  it 
will. 

Mr.  BxKTON.  But  I  do  not  think  that  it  has  been  done  here. 
Mr.  Shaix;enberger.  You  do  not  think  that  we  have  done  it  yet  S 
Mr.  Benton.  I  do  not  think  that  these  amendm^ts  do  it;  no. 
Mr.iSii»ii(iarBWiWBro^  Tjaa^;ia  aUX  wwted  toiagk. 


FEDEBAIi  WATSB  POWEB  Allt 


Mr.  Benton.  Now,  in  the  case  of  MisMHiti  ^  r^.  BlMett Kmsas 
Natural  Gas  Company  (265  U.  S.  298),  w^ch  has  been  cited  here  fey 
Mr.  Gatchell,  the  Supreme  Ck)urt  held  that  the  power  ta  regulate 
did  net  extera  to  wholesale  qtiaiititie9-4o  sales  by  a  generating  com<- 
pany  in  wholes^  qu«itities  to  a  dislrilmtiiig  company.  That  case 
€Slijy[l^  t^ttt^e  limit  of  ^  SMie's  powMf  to  regolato  is  ttie 
to  regulate  the  customers'  rates. 

Ifr.  Nblsoik.  in  that  case  yon  are  referring  to  the  wholesale  eom- 
pm^,         the  product  was  coming  into  a  State  t 

jiir.  Biaiil>K.  Yes ;  that  is  the  case. 

The  next  case  I  cite  is  the  Attleboro  Electric  Company  case  (273 
U.  S.  683).  That  case  is  cited,  first  to  show  that  the  rule  laid  down 
in  the  Pennsylvania  Gas  Company  case  applies  in  the  electric  utility 
fiekl;  and,  secondly,  to  show  that  the  court  in  that  opinion  clearly 
recognized  the  continuing  force  of  the  rule  laid  down  in  the  Penn- 
sylvania Gas  Company  case. 

This  rule  was  very  clearly  stated  again  in  a  case  reported  in  the 
United  States  Daily  only  the  day  before  yesterday— January  31, 
1933. 

The  case  was  Wichita  Gas  Company  v.  Public  Service  Commis- 
sion, decided  in  the  district  court  of  Kansas  by  Judges  Phillips, 
McDermott,  and  Hopkins.   I  quote  from  the  opinion:  ' 

It  has  been  settled  by  repeated  decisions  of  the  Supreme  Court  tjiat  the 
State  commission  has  no  power  to  fix  and  regulate  interstate  gas  rates.  Hence, 
a  state  couMBdseAm  can  iMt  fix  the  price  for  natural  gts  traBBp^rtod  from  one 
State  to  anotber  and  sold  and  delivered  in  bulk  to  an  independent  distributing 
company.  Missouri  ex  rel.  Barrett  v.  Kansas  Gas  Company  (265  U.  S.,  298)  ; 
Peoples  Natural  Gas  Company  v.  Public  Service  Commission  (270  U.  S.,  550)  ; 
Public  Utilities  Commission  v.  Attleboro  S.  &  B.  Company  (273  U.  S.,  88) ; 
F^i^sylTanla  Gas  Ooiyy  v.  Public  Service  Gomnlatsion  (252  U.  8.  2^)  ; 
Public  Utilities  Company  v.  Landon  (249  U.  S.,  236). 

On  the  other  hand,  a  State  does  have  the  power  to  regulate  the  price  of  gas 
brought  into  a  State  and  sold  directly  to  the  consumer,  because  the  business 
of  supplying,  on  demand,  local  consumers  is  a  local  business,  even  though  tbe 
gas  be  brought  from  another  State  and  drawn  for  distrlbiition  directly  from 
Interstate  mains ;  and  this  is  so  whether  the  local  distribution  be  made  by  the 
transporting  company  or  by  independent  distribution  companies. 

Mr.  BuRTNESS.  Mr.  Chairman. 
The  Chairman.  Mr.  Burtness. 

Mr.  Burtness.  On  that  point — if  this  has  been  covered  I  do  not 
want  to  take  up  your  time — I  have  not  been  able  to  be  here  all  of  the 
time— I  do  not  ]ust  get  the  real  meat,  the  legal  distinction  between 
the  power  of  the  local  commission  to  control — the  power,  of  the 
State,  I  will  say — ^to  control  and  regulate  consumers'  rates  as  dis- 
tinguished from  the  power  of  the  State — I  will  put  it  lack  of  power 
of  the  State — ^to  regulate  wholesale  rates,  where  the  contract  for  the 
sale  is  partly  on  contracts. 

Could  you  in  just  a  sentence  or  two  point  out  ttie  real  legal  dis- 
tinction between  the  two?    I  can  not  get  that.  ' 

Mr.  Benton.  Mr.  Burtness,  I  could  not  do  that  if  I  bad  all  day. 

Mr.  Burtness.  Is  there  anything,  in  your  judgment,  any  legal 
distinction  betwecoi  the  twoif  I  ci&  Bot  get  it,  just  skthlg  liere 
listeninsr. 

Mr.  BiEirtoN.  I  Ibdow  what  the  court  says.  The  oooft  lhat 
the  sale  to  the  ooMnner  k  'tt  keal  matter,  tha*        ttM^rn  'Meal 
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interest  such  as  would  prop^ly  be  regulated  by  local  authority; 
that  the  sale  from  tlie  producer  in  one  State  to  a  company  that  dis- 
tributes in  another  State  does  not  immediately  concern  the  people  of 
the  community,  so  as  to  be  a  matter  of  local  interest;  that  that  is  a 
matter  of  interstate  commerce,  properlv  to  be  regulated  by  the  Fed- 
eral Government,  and  beyond  the  reach  of  the  States. 
Now,  Mr.  Burtness,  beyond  that  I  can  not  go. 

Mr.  Burtness.  I  can  see  how  a  wholesale  contract  made  by  an 
organization  outside  the  State  to  distribute  power  taken  in  to  the 
State  is  affected,  but  I  can  not  follow  the  reasoning  entirely  in 
the  other  case. 

Mr.  Benton.  Pardon  me,  please. 

Mr.  Burtness.  In  the  case  of  a  contract  in  a  locality,  or  a  State, 
a  contract  under  which  the  foreign  concern  has  bought  power  from 
another  State,  but  is  actually  operating  within  the  specific  State, 
m  so  far  as  making  the  contract  to  sell  its  wholesale  power  within 
we  State  itself  is  omcemed,  I  can  not  see  any  real  distinction  be- 
tween that  situation  and  the  sdling  to  consumers. 

Mr.  Nelson.  We  had  a  caiae  cited  hero  ccyv^ng  that  situation 
and  that  decision  did  make  a  distinction.  Now,  I  do  not  know 
whether  you  were  here  or  not. 

Mr.  Burtness.  No;  I  was  not  here. 

Mr.  Nelson.  The  case  held  4^  ^en  this  gas  was  delivei^  to 

a  distributing  company,  it  was  stepped  down  or  made  weaker. 
Mr.  Benton.  They  reduced  the  pressure. 

Mr.  Nelson.  And  that  changed  the  character  of  the  commodity, 
and  was  construed  as  breaking  tHe  original  package.   It  ceased  to 

be  interstate  commerce,  and  became  something  else. 

Now,  in  the  case  of  wholesale  it  would  still  be  interstate  com- 
merce, because  the  character  has  not  been  changed,  and  that  is 
selling  in  the  original  package. 

Mr.  Burtness.  Of  course,  I  am  trying  to  limit  my  question  to 
cases  where  the  interstate  commerce  clause  does  not  seem  to  directly 
cover  it.    That  is,  as  to  these  electric  contracts. 

Mr.  Nelson.  Well,  Mr.  Burtness  

Mr.  Mapes.  Is  there  any  claim  that  the  State  commission  does  not 
have  control  over  the  prices  if  it  is  entirely  within  the  State  ? 
Mr.  Benton.  No,  sir. 

Mr.  Burtness.  I  understand  that  the  general  holdings  are  that 
they  would  have  no  control  over  wholesale  contracts. 
Mr.  Nelson.  I  think  not. 

Mr.  Burtness.  As  I  understand  it,  I  do  not  understand  that  there 
IS  any  smh  daim  here.   I  do  not  know  that  I  understand  it. 

Mr.  Benton.  I  stated  the  kw  to  be  this,  if  a  distributing  com- 
pany in  Boston  extends  its  lines  to  Providence  and  buys  its  power 
m  Providence,  it  is  neverthdtess  an  interstate  ccmtract  beyond  the 
regulation  of  the  State.  Thait  is  settled  in  the  cited  case,  the 
Attleboro  decision. 

Mr.  Mafes.  You  get  into  an  interstate  question  ti^. 

Mr.  Nelson.  I  thought  that  that  was  what  you  were  referring  to. 

Mr.  Benton.  I  thought  that  was  your  question. 

There  is  no  question  about  ^e  power  of  a  State  to  i^ulate  the 
rates  from  a  producing  company  to  a  distributing  company,  where 
both  are  within  the  State  and  the  production  is  within  the  State. 


Mr.  BmmmmiM  Mr.  Benton,  may  I  clear  this  up,  because,  as  you 
must  have  spent  some  time  on  it,  I  would  like  to  know  something 
ftbmifc  it,  even  if  it  takes  one  of  these  other  gentleman  to  answer  it. 

I  want  to  get  back.  Do  you  know  of  a  single  other  case  yourself 
besides  this  Georgia  case  in  which  there  is  any  demand  for  any  legis- 
lation  to  be  enacted  

Mr.  Benton.  No,  sir. 

Mr.  BuLWiNKLE  (continuing).  In  the  United  States,  besides  this 
Georgia  case,  which  indicates  that  this  legislation  should  be  enacted? 

Mr.  Benton.  I  do  not  want  to  be  put  in  the  position  of  saymg 
that  it  should  be  enacted  for  that  case;  but  I  know  of  no  other  case 
which  has  arisen. 

Mr.  Bulwinkle.  All  right.  ,  ,     .      .    .  -i. 

Mr.  Benton.  Where  there  is  no  existing  tribunal  havmg  junadio- 

tion  to  regulate  it.  ,  .    .       -i     .  i 

Mr.  BuLwiNKML  Now,  I  want  to  ask  you  this,  m  order  to  <dear  it 
up  in  my  own  mind  and  for  infmiifttdoii.  it  may  b©  uiat  scmie  «f 
these  other  gentlemen  may  have  to  answer  it; 

This  was  a  case  in  which  Hie  Qeorgi»  F6wer  Co.  owned  the  plant 
at  Cordele,  Ga.,  did  itnot?  ^  ^ 

Mr.  Dbattok.  I  do  not  know.  There  was  a  plani  tiMre. 

Mr.  WnJJAMS.  What  is  that  question? 

Mr.  BuLwiKKUL  The  GecHTgia  Power  CJo.  owned  a  plant  there  at 
Cordele,  Ga.1  •  ! 

Mr.  WnuAMS.  No,  sir. 

Mr.  DrattoK!.  They  were  selling  electricity  there. 
Mr.  BuLwiNKLB.  Tliey  weire  selBng^electricity  there? 
M[r.  Drayton.  Yes. 

Mr!  Bulavinkle.  But  they  had  an  investment  of  something  over 
$100,000  in  that  city ;  is  that  correct  ? 

Mr.  Drayton.  Well,  that  was  a  municipal  plant  that  came  m  there. 

Mr.  BuLWiNKLE.  No ;  before  the  municipal  plant  come  in. 

Mr.  Drayton.  Mr.  Williams,  can  you  answer  that? 

Mr.  WnjJAMS.  They  had  an  investment  in  a  distribution  system  m 

Cordele.  a^a/^/%a/\ 
Mr.  Btjlwinkle.  All  right;  of  something  over  $100,000. 

Mr.  Williams.  Yes.  . 
Mr.  BuLwiNKLE.  Then  they  said  or  decided  that  they  wwe  goiBgto 
sell  power  and  they  built  a  municipal  plai^  .    i.  x 

They  already  had  service  from  the  €te^a  Powttr  Cto.;  w  that 


correct? 

Mr.  W1LLIAMS4  ¥^  sii;.  .     ,  ,    ^  _ 

Mr.  BuLwm»  Tbmi  »fts!r       cil^y  iboilt  m  power  ]^t,  the 
city  reduced  tt»  rate  10  jper  ceat,  Jofafc. 
Mr.  WwuuMB*  YeS)  suf. 

Mr.  BuiiWiNKLB.  ,Th#D»  after  that  was  d<Hie,  and  after  a  continued 
rate  war,  which  was  continued  betwe^  the  city  and  the  Georgia 
Power  Co.,  the  Georgia  Power  Co.  reduced  its  sat^      p^r  cent. 

HAt  \y tt J|T^^^  Yes,  sir. 

Mr.  Btowinkmj.  Then  the  Public  Utilities  Commission  of  Georgia 
mrved.  an  order  to  show  cause  on  the  Georgia  Power  Co.  why  these 
rates  in  leflMt^t.^l^deU  should  not  Jb^e  ^  c^eqt  jail  over  the  State  of 
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Mr.  Williams.  Yes,  sir. 

Mr.  Btjlwinkle.  That  is  the  case  which  went  before  the  Georgia 
Power  Commission  and  it  was  held  that,  by  the  commission  in 
Georgia,  that  it  had  the  right  to  fix  the  maximum  rates  under  the 
law,  not  to  exceed  maximum  rates,  but  they  had  no  right  to  fix 
minimum  rates.    Am  I  right  or  am  I  wrong  in  that  ? 

Mr.  Williams.  That  was  in  effect ;  yes,  sir. 

Mr.  BuLwiNKU}.  And  so,  after  all,  this  whole  bill,  as  brought 
here  before  this  committee,  is  nothing  more  or  less  than  a  bill  brought 
lorth,  beeaose  there  ib  h  rate  war  in  Georgia  between  tlie  Georgia 
Powor  Co.  and  the  mumfiipally^>wiied  pitakt  at  Oordde? 

VM^.Y^MMAmm.  Novisur;iii€4fb7  any  means.  May  I  answer  tliatf 

Ife.  BxjiiWiinajB.  Yes. 

Mif.  WiUiiAJii,  A  little  bi^  1^  loigthf 

The  CRAinicAK.  I  do  not  know  ammt  ^t. 

Mr.  BiTLWZNKZiB^  I  want  to  get  your  coiitmeiits*  Am  I  right  or 
wrong?       ,    ■  - 

Mr.  WiUiiAKS.  No,  sir;  you  are  entirely  wrong. 

Mr.  Bulwinkle.  On  all  my  statement  that  I  have  made? 

Mr.  Williams.  No;  no;  just  the  last  statem»t  as  thet  reason  for 
bringing  up  the  bill. 

Mr.  Bulwinkle.  That  is,  just  about  the  rate  war? 

Mr.  Williams.  That  was  brought  up  here,  just  as  an  illustration, 
as  to  conditions  at  Cordele  to  show  that  the  threat  is  not  imaginary 
but  real.  It  has  nothing  in  the  world  directly  to  do  with  this  bill. 
The  bill  is  not  brought  here  with  the  thought  in  mind  just  to 
remedy  the  Cordele,  or  Crisp  County  case.  I  never  expect,  nor  do 
any  of  my  associates,  so  far  as  I  know,  ever  expect  to  be  in  Crisp 
County,  or  have  any  connection  at  all  with  Crisp  County,  Ga. 
,  ^  The  point  is  this :  That  this  sort  of  thing  affects  the  Nation.  That 
is,  the  people  as  a  whole,  in  the  amount  of  about  $750,000,000  per 
year,  and  I  can  demonstrate  it  in  about  five  minutes,  I  think,  to  the 
satisfactioii  of  tiie  committee. 

The  Chairbcan.  All  right,  Mr.  Benton,  proceed. 

Mr.  SHALE«irai»GEiL  Mr.  Chairman,  just  one  minute. 

The  CHAumAN.  Mr.  Shdlenberger. 

Mr.  Shallenbbbger.  Mr. 'WHUams  had  prepared  this  statement 
and  I  told  him  that  I  did  not  think  <&it  we  would  have  time  to 
hear  him  read  it.   He  has  discussed  two  or  three  questions  in  it, 
and  I  would  like  to  have  it  in  the  record.  I  told  him  I  would 
to  have  his  statement  published  in  the  hearingsk 

The  Chairman.  That  is  perfectly  all  right*  ; 
I  (Mr.  Williams's  statement  follows  at  thei^fl  of  the  hearing.) 

Mr.  Nelson.  May  I  ask  Mr.  Willifiias  dneqoestion?  1 

The  Chairman.  All  right. 

Mr.  Nelson.  Right  in  connection  with  what  he  said.    You  said 
ih&t  the  legislation  did  not  originate  out  of  ,tibe  rate  war  ,in,  Georgui» 
Mr.  Williams.  Yes. 

Mr.  Nelson.  Now,  from  what  source  does  the  demand  f or  Uals 
leigslation  come? 

Mr.  Williams.  No;  I  think  you  are  misinterpreting  what  I  said, 
or  what  I  intended  to  say.  I  say  that  the  need  for  the  bill  is  not 
simply  because  of  a  rate  war  in  Georgia.   I  simply  used  that  rate 
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ight  as  an  example.  It  ha])pened  to  be  (^v^Milkit  >li«l$fti:^  I  felt 
Mist  if  thfti6«oTgia  Power  Cfo.  had  tfaii^  Iri^ht,  or  elaiined  ibis  rigbt, 
and  if  tbey  bare  tins  right,  I  could  see  plainly  that  no  municipaBtyi 
no  private  company,  could  hope  to  go  into  competition  with  a  dolii- 
pany  having  the  right  to  use  that  unfair  device  and  conse<|aeHtly 
this  case  gave  me  the  illustration  of  what  I  already  knew.  They 
had  threatened  to  do  that,  and  did  do  it;  but  I  can  say  there  are 
others  doing  it,  or  threatening  to  do  it,  and  will  exercise  that  right. 
The  Chairman.  Very  well,  Mr.  Benton. 

Mr.  Benton.  Now,  the  striking  feature  about  this  bill  is  that  it 
appears  to  liave  been  adroitly  drawn  with  the  purpose  of  going 
just  as  far  as  it  is  possible  to  go  in  the  destruction  of  State  power 
of  regulating  all  companies  affected.  Instead  of  directly  granting 
})ower  to  regulate  interstate  rates,  it  bases  the  jurisdiction  given 
the  commission  upon  findings  of  discrimination  to  be  made  by  the 
commission,  just  as  the  Interstate  Commerce  Commission,  under  the 
transportation  act,  is  empowered  to  make  intrastate  railroad  rates. 

Now,  it  is  public  knowledge  that  the  power  of  State  commissions 
to  regulate  intrastate  rates  has  been  practically  destroyed  by  those 
very  provisions  of  the  transportation  act.  '  ^ 

This  bill  proposes  to  import  into  the  Federal  power  ad»  the  sape 
language  and  the  same  procedure.  Wheneveir  the  power  eonunission 
has  found  discrunination,  it  is  to  remore  it  by  prescribing  Federal 
rates. 

And  yii8  Inll  goes  fnrtiMr.  Instead  of  leaving  the  power  com- 
nlaaioii  to  determine  whether  there  is  genuine  discrimination  or  not, 
it  creates  statutory  ^  di8c«Hadmatao%"  iffaieb  m  made  m  mm  differ- 
mum  m  rate  levels. 

Let  us  take  the  State  of  Indiana,  for  example,  which  State  makes 
the  different  municipalities  the  units  for  rate  making.  Inevitably, 
alter  investigation  in  the  different  municipalities,  with  different 
plant  investments,  different  operating  conditions,  and  amounts  of 
business,  there  is  going  to  be  variation  in  rates  in  these  different  mu- 
nicipalities. This  bill  declares  every  such  variation  a  prima  facie  dis- 
crimination, and  upon  that  prima  facie  showing,  if  there  be  no  other 
evidence,  the  Federal  commission  may  enter  and  abolish  the  dis- 
crimination by  prescribing  the  rates — and  not  the  interstate  rates 
only  but  the  intrastate  rates— all  the  rates  of  the  company. 

To  be  sure  the  State  commission  may  fight  a  lawsuit  against  the 
assumption  of  jurisdiction  by  the  Federal  Power  Commission  with 
the  Federal  Power  Commission  as  the  judge.  If  it  does,  the  quertiom 
whether  there  is  discrimination  which  gives  the  Fedwal  amunissioii 
control  will  depend  upon  whether  the  variatim^  in  niles  iB  jua^ed 
by  a  difference  in  the  cost  of  the  swrvice.  '  * 

Now,  there  is  not  any  such  a  thing  as  a  SaM  and  eertain  €orit  of 
service.  Cost  of  service  found  at  any  time  is  only  aa  estimate  by  the 
commission,  based  upon  ocmflicting  evideiiee  of  ei^rt  engineers, 
who  testify  as  to  reproduction  costs  and  costs  of  operation,  and  as  to 
^  l^gtk  <rf  lame  in  tlie  fillim  thirt  generating  systems  and  other 
items  of  the  physical  plant  will  last;  and  it  would  be  a  miracle  if 
any  two  commifiBio^  Miehed  exnisify  the  daine  otmelasion  as  to  the 
cost  of  acryki»  in  aii^  commna^ 


If  the  Federal  commission,  however,  should  reach  a  different  judg- 
ment on  that  in  any  respect  and  by  any  fraction,  from  the  State 
commission,  Uie  differeim  in  rate  levels  in  the  two  communities  fixed 
by  the  State  commission  would  stand  as  "  discrimination,"  and  the 
Federal  commission  would  take  possession  of  the  field,  ousting  the 
State  commission. 

I  was  surprised  to  hear  the  proponents  of  the  bill  say  yesterday 
that  the  valuation  of  plants  would  not  be  necessary.  They  can  not 
have  had  the  terms  of  the  bill  in  mind.  What  does  the  act  say?  It 
says  that  it  shall  be  unlawful  to  sell  or  offer  for  sale  electrical  energy 
in  one  conmiunity  at  rates  higher  than  another  unless  it  is  justified 
by  a  difference  in  cost  as  referred  to  in  (7)  B,  and  (7)  B  says: 

In  determining  the  cost  to  deliver  electrical  energy  in  any  community  the 
property  of  the  seller  or  any  person  affiliated  with  the  seller,  alleged  to  be  used 
and  useful  in  delivering  electrical  service  to  that  community,  shall  be  properly 
idllmted  to  that  eommtudty— ^ 

And  then  that  there  shall  be  included  in  that  the  depreciation  and — 

a  reasonable  return  upon  a  property  value  properly  allocated  to  that  community 
from  the  total  aggregate  property  value. 

.  So  they  unquestionably  must  value  the  property. 
Mr.  Williams.  You  never  finish  reading  

The  Chairman.  Wait  a  minute.   We  can  not  allow  interruptions. 

Mr.  Benton.  You  could  not  possibly  have  a  bigger  valuation  prop- 
osition that  that.  For  example,  let  us  assume  three  companies.  A,  B, 
and  C,  all  controlled  by  a  common  holding  company,  and  thus 
affiliated. 

Company  A  generates  power  in  a  neighboring  State  and  sells  to 
O^l^ks  B  and  C  in  different  communities.  A  State  commission 
edMHHks  a  5-cent  rate  for  company  B  as  yielding  a  fair  return  on 
its  property,  while  for  company  C,  operating  under  more  favorable 
conditums,  it  establishes  a  4^ -cent  rate  in  another  community. 
Under  this  statute  the  variation  creates  a  prima  facie  case  of  dis- 
criminatuHi.  It  is  to>iight  before  the  conmiission.  The  State  com- 
mission comes  in  and  wants  to  defend.  What  has  it  got  to  do)  It 
has  got  to  have  a  valuation  of  the  A  company  property,  of  its  gen- 
erating plant  and  transmission  lin<is,  and  of  the  entire  idants  of  B 
company  and  C  company,  and  it  has  got  to  be  prepared  to  allocate 
the  proper  fraction  of  the  three  firo^peciies  as  valued  to  each  of  those 
communities.  The  State  commission  can  not  do  that.  It  will  nol 
have  the  funds.  The  Federal  Power  Commission,  if  it  admiidsters 
this  law  according  to  its  terms,  will  have  to  value  every  property 
which  distributes  or  which  transmits  or  generates  electricity  which 
is  sold  by  a  company  subject  to  this  bill. 

What  it  will  cost  nobody  can  guess.  I  want  to  remind  the  com- 
mittee, however,  that  when  the  railroad  valuation  bill  was  before 
Congress  there  was  an  estimate  as  to  what  it  would  cost.  Judge 
Prouty  estimated  it  at  $5,000,000.  Commissioner  Lewis  testified  the 
other  day  that  the  cost  to  the  commission  to  date  has  been  $44,000,- 
000,  and  to  the  railroads,  I  think,  $137,000,000. 

The  Chairman.  Now,  you  may  extend  your  remarks  in  the  record. 
We  will  have  to  adjourn  now. 

Mr.  Benton.  Thank  you. 

Mr.  BuLWiNKLE.  May  I  ask  on^  more  question? 
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The  Chairman.  Mr.  Bulwinkle. 

Mr.  Bulwinkle.  Mr.  Benton,  representing,  as  you  do,  the  railroad 
and  public-utilities  commissions  of  37  States,  is  there  any  necessity 
for  this  legislation? 

Mr.  Benton.  In  my  judgment,  there  is  none  whatever. 

Mr.  Williams.  Mr.  Chairman,  in  accordance  with  the  privilege 
granted  me  to  extend  my  remarks,  I  wish  to  say  that  the  discussiDn 
of  the  bill  so  has  brought  out,  both  by  remark3  of  the  memberB 
of  the  commitlee  and  by  tiie  testimony  of  the  witnesses  on  botk 
sides,  that  thefe  seems  to  be  a  general  agreement  that  the  action  of 
Oe(»gia  Power  Ca  at  G^ele.  Ga.,  whim  has  been  described  before 
lAie  committee,  was  a  glaring  abuse  of  power  and  iftimild  be  corrected. 
What  lias  seemed  to  me  to  oe  troubling  some  members  of  the  com- 
mittee is  tbB  remedy  which  should  be  applied,  viz :  Should  the  Federal 
Cb¥ement  act  to  outlaw  the  abuse  or  should  it  be  left  wholly  to  the 
State  to  deal  with  it?  No  criticism  of  the  IhU  was  made  by  any 
witness  on  the  ground  that  in  attempting  to  remedy  one  abuse  prac- 
ticed against  a  municipality  the  opportunity  had  been  created  to 
practice  another  abuse  against  a  private  corporation.  The  purpose 
of  the  bill  and  its  essential  f ainiess  in  affording  protection  to  all 
parties  that  would  become  subject  to  its  provisions  did  not  ^en^  to 
me  to  be  questioned  by  anybody  present. 

I  would  like  to  aid  in  resolving  the  doubt  which  seemed  to  be  in 
the  minds  of  some  members  of  the  committee  as  to  whether  the 
subject  matter  of  the  bill  was  of  any  national  importance  as  dis- 
tinguished from  a  purely  local  interest  and  as  to  whether  the  abuse 
sought  to  be  remedied  was  not  so  isolated  and  so  unusual  in  occurrence 
as  to  make  its  consideration  by  Conjgress  unnecessary  in  protecting 
the  public  interest. 

It  is  not  claimed  that  the  amount  of  the  mcmey  damage  in  Crisp 
Ckmnty,  Ga.,  as  the  result  of  an  abuse  of  power  by  Georgia  Power 
Co.  is  of  national  importance.  What  is  of  national  importance  is 
tibe  fftct  that  an  industry,  national  in  scope,  has,  throng  one  of  ks 
important  cone^tuent  parts,  claimed  and  has  been  permitted  to  exer- 
litte  a  power  which,  if  not  restrained  by  national  action,  will  give  to 
llle  ffesent  national  de  facto  monopoly  of  electric  supply  the  force 
of  a  legal  monopoly.  It  is  contrary  to  public  policy,  if  not  to  law, 
to  create  legal  monopolies.  De  facto  monopolies  are  not  contrary  to 
public  policy  if  not  based  upon  unfair  practices  or  an  abuse  of  power, 
nnancial  or  otherwise.  But  when  large  monopolistic  corporations 
of  national  scope  and  importance  undertake  to  preserve  a  de  facto 
monopoly  by  unfair  practices  and  the  abuse  of  great  financial  power, 
they  should  be  restrained  by  national  authority.  No  other  authority 
is  broad  enough  to  effectively  deal  with  that  situation. 

Consider  the  position  of  a  municipality  which,  having  been  com- 
petently advised,  is  convinced  that  it  could  build  a  municipal  electric 
enterprise  and  deliver  electrical  energy  to  its  citizens  at  very  much 
less  than  the  rates  being  cliarged  with  the  approval  of  a  State  regu- 
lating agency,  by  a  large  private  electric  utility  belonging  to  one  of 
the  large  national  groups.  It  seeks  the  aid  of  municipal  bankers, 
substantially  all  of  whom  do  business  upon  a  national  scale,  and  are 
informed  as  to  the  practices  of  private  electric  utilities  in  dealing 
with  municipal  competition  actual  or  potential.  Hie  <Msp  Coitoty 
situation  has  been- widdy  adveftised.  llie  Watt  Stk^'^ 


widely  read  by  bankers,  called  specific  attention,  without  deploring 
it.  to  the  35  per  cent  cut  in  rates  by  Georgia  Power  Co.  as  a  means 
01  dealing  with  a  new  municipal  enterprise.  Bankers  were  thus 
warned  that  money  advanced  by  them  for  a  new  municipal  under- 
taking would  be  hazardously  invested.  They  were  warned  that  the 
full  financial  power  of  a  national  group  of  public  utilities  would  be 
used,  at  whatever  local  cost,  to  maintain  the  existing  de  facto  monop- 
oly of  national  scope.  They  would  know  that  it  was  not  necessary 
that  a  local  loss  should  be  recouped  in  a  given  State  by  revenue  from 
higher  rates  elsewhere  in  that  State  alone.  They  would  know  that 
a  reservoir  of  money  derived  from  higher  rates  in  many  States  could 
be  tapped  to  recoup  a  local  loss  in  a  siyen  State.  It  must  be  obvious,, 
theref (M*e,  that  the  aid  available  to  be  brought  to  support  an  unfair 
local  competition  is  national  in  origin.  It  may  be  asked,  could  not 
the  bankers  examine  the  laws  of  the  particular  State  in  which  is  lo- 
cated the  municipality  seeking  financial  aid  and  find  out  whether  in 
that  State  the  law  does  not  declare  that  electric  rates  shall  be  just 
and  reasonable  and  nondiscriminatory?  And  if  they  did  could  they 
not  safely  lend  their  money  to  the  municipality  if  convinced  of  the 
economic  aonmini^m  of  ^  enterprise  under  fair  oomp^^iife  condi- 
tions ? 

Perhaps  the  banker  who  supplied  the  money  to  Crisp  County  ex- 
amined the  laws  of  Georgia  and  found  that  they  provided,  as  they  do, 
that  electric  rates  should  be  nondiscriminatory,  and  took  that  pro- 
vision as  declaring  unlawful  the  system  of  rates  declared  unlawful 
in  the  bill,  H.  R.  14516,  now  before  the  committee.  If  he  so  inter- 
preted that  provision  he  has  found  out  since  that  the  lawyers  of 
Georgia  Power  Co.  interpreted  it  differently  and  that  their  interpre- 
ation  was  acquiesced  in  by  the  State  regulatory  agency.  This  fact  is 
sufiicient  to  put  municipal  bankers  on  notice  that  a  provision  in  a 
State  law  that  rates  shall  be  nondiscriminatory  might  not  be  suffi- 
cient to  protect  their  investment  against  the  use  of  the  destructive 
power  used  in  Crisp  County,  Ga.  It  is  proverbial  that  money  is 
timid  and  that  bankers  are  most  reluctant  to  buy  into  a  lawsuit. 

If  it  is  a  matter  of  any  national  importance  that  municipal  bankers 
whose  business  is  national  in  scope  should  have  a  clear  and  specific 
protection  against  the  abuse  of  financial  power  by  great  corporations 
exercising  a  de  facto  monopoly  on  a  national  scole,  then  it  seems  to 
me  that  what  happened  in  Crisp  County,  Ga.,  can  not  be  regarded 
as  merely  of  local  or  State  importance  but  must  be  regarded  as  a 
proved  instance  of  an  abuse  of  power  of  truly  national  importance. 

A  clear  and  explicit  declaration  by  Congress  outlawing  the  abuse 
of  power  practiced  in  Crisp  County,  Ga.,  will  reassure  municipal 
bankers  and  give  them  courage  to  come  to  the  aid  of  municipalities. 
It  will  with  certainty  protect  their  investments  in  municipal  electric 
enterprises  from  tfip  destiruotiiref  power  of.  the  bludgeon  used  in  Crisp 
County,  Ga. 

The  enactment  of  the  proposed  legislation  will  constitute  a  na- 
tional declaration  of  policy  which  will  eliminate  an  evil  threat^ 
national  in  scope,  made  by  de  facto  monopolistic  corporations  ox 
great  financial  strength  operating  on  a  national  scale.  A  national 
declaration  that  the  abuse  of  power  practiced  by  Georgia  Power 
Co.  in  Crisp  ,^ Co wt3/;,.Ga^>  C0iijtrary.,tf»,,til^^ 
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unlawful  will  remove  from  the  field  of  legal  controversy  whether  or 
not  that  abuse  of  power  was  in  fact  the  exercise  of  a  power  to  main- 
tain discriminatory  rates.  The  possibility  that  in  different  States 
that  important  question  might  be  decided  differently  indicates  the 
necessity  for  a  national  declaration  if  fear  is  to  be  removed  from 
ft»  minds  of  municipal  bankers  approached  to  finance  municipal 
-electric  undertakinsfs.  ' 

It  does  not  seem  to  me  that  the  test  of  the  national  importance 
of  Hiis  question  should  be  the  number  of  situations  similar  to  that 
of  Crisp  County  which  can  be  pointed  to.  That  there  are  not  many 
iudi  situations  is  not  surprising.  What  is  surprisdng  is  that  thm 
shouM  be  one  sodi  ease  m  wmch  the  facts  are  admitted  in  opon 
court  by  the  aggressor.  A  surprising  circumstance  is  that  ^ 
threat  of  the  use  of  the  desmbed  meth(3  of  unfair  c<Hnpelition  was 
not  sufficient  to  prevent  the  ef«ati<m  of  even  one  competitite  munici- 
pal electric  undertaking. 

^  As  a  matter  of  fact,  I  have  been  informed  on  reliable  authority 
muce  I  testified  the  other  day  that  there  are  other  cases  similar  to 
the  Cordele  case.  One  such  case  has  arisen  in  Chairman  Raybum's 
own  State  and  will  sowi  come  before  the  Federal  Trade  Commission. 
Moreover,  there  are  several  other  municipal  plants  which  have 
been  driven  out  of  business  by  the  unfair  competition  of  private 
corporations.  The  Fairbanks-Morse  Co.  for  years  has  offered  to 
sell  to  municipalities  on  the  installment  plan  power-generating  ma- 
chinery, agreeing  to  take  their  compensation  out  of  the  savings 
resulting  to  the  community  from  the  lower  costs.  The  private  power 
companies,  however,  have  reduced  their  rates  at  these  competitive 
points  to  such  an  extent  as  to  drive  the  municipal  plants  out  of 
business  or  so  cripple  them  financially  that  they  would  be  put  in  a 
position  where  they  could  not  make  any  payments  to  the  above  said 
company.  There  are  besides  the  case  already  referred  to  in  Chair- 
man Rayburn's  State  three  or  four  other  similar  cases  in  Texas. 
There  are  several  others  in  other  parts  of  the  United  States.  There 
is  one  pending  in  Lockport,  N.  Y.,  which  has  no  connection  with 
the  Fairbanks-Morse  Co.,  but  which  is  a  glaring  case  where  the  pri- 
vate company  intimidated  the  municipal  officials  and  kept  the  plant 
from  being  ox)erated. 

It  was  not  the  purpose  of  the  sponsors  of  the  bill  to  limit,  impair, 
or  abrid&e  the  general  power  of  State  regulatc»ry  agencies  to  fix 
rates.  The  bill  empowers  the  Federal  Power  Commisdon  to  inter- 
vene only  when  State  regulatory  agencies  permit  to  exist  the  dis- 
criminatory relationship  between  two  rates  which  is  declared  unlaw- 
ful by  the  bill,  viz,  a  difference  between  the  rates  for  a  like  service 
not  justified  by  a  difference  in  cost. 

Until  such  a  difference  has  been  proved  the  Federal  Power  Com- 
mission could  not  intervene,  and  it  could  intervene  then  only  if  the 
seller  were  a  licensee  or  an  interstate  company,  and  if  the  seller  were 
an  interstate  company  only  if  said  difference  in  rates  should 
prejudicially  affect  interstate  commerce. 

The  bill  is  declaratory  of  a  national  policy  to  outlaw  rates  of  the 
described  discriminatory  character  and  it  goes  no  further  in  grant- 
ing power  to  the  Federal  Power  Commission  than  is  necessary  to 
make  effective  that  declaration.  State  regulatory  agencies  which  fix 
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intrastate  rates  in  hannony  Mdth  that  declared  policy  could  not  have 
tter  rates  interfewd  wifli  by  the  Federal  Power  Commission  unless 
op<m  pioof  that  the  rates  prejudidaUy  affected  interstate  com- 
merce-a  conditio  wfau^  tin  State  wgulatory  agency  is  without 
power  to  correct.  *    o  ^ 

Therefore  upon  a  careful  analysis  o£  the  provisions  of  the  biU  it 
becomes  apparent  that  tlutre  is  no  proper  biis»  for  tbe  statement  that 
the  proposed  legislation  would  exclude  the  State  tmOatory  agency 
liom  fixing  rates  and  destroy  it,  and  no  basis  for  a  stSieraeat  thf t  the 
bill  could  result  m  any  interference  with  a  propwj  awtOM  bv  anv 
btate  regulatory  agency  of  its  rate-fixing  fmdaan.  ■ 
stated  elsewhere  that  it  is  not  the  purpO(*  of  the  BKmnente. 
of  this  bill  to  take  from  the  State  authorities       power  Tl^T^ 
can  properly  use  as  a  State  power,  much  less  destroy  the  State  aoeu- 
cies,  as  has  been  suggested.   Of  course,  if  that  auliiority  has  ca^ 
an  unjust  discrimination,  then  the  discrimination  must  be  iwioved 
even  if  some  power  of  the  State  commission  is  abridged  because  it 
woyld  be  evident  that  such  power  had  not  been  used  propwly  a«d 
the  btote  would  be  impotent  to  correct  it.  r   i~-  j  « 

Lets  take  two  adjacent  States,  we'll  say  Georgia  and  Alabama 

^"'■  ^'^^  P»'«««nt  the  question  of  whether' 
Z^tJTn  Wlf ^  licensee-that  the  company  or  its  affiliate 
hS^«„  ^^'■'""S  c^tiy^<^nH  or  towns  in  both  States  and 

rtSr?*^  ""i^IP  ^"'^^       State  line,  so  that  the  energy 

that  either  or  both  of  these  towns  receive  from  time  to  time  mi-ht 
be  considwed  u  intrastate  and  interstate  energy  commingled  The 
«.mp«ny  is  selling  a  Kte  service  in  both  towns  and  in  ofe  town  it 
IS  filing  this  semce  at  20  per  cent  le»  than  in  the  other  town,  and 
*  ""f  "*  'T"-  than  300  nriks  apart.  The  town  which  has  the 
higher  rate  complains.  It  can  now  complain  to  nobody.  For  ex- 
ample :  It  It  now  complains  to  the  Qeoisia  State  airenCT  the  Sfjit*. 
agency  simply  repUes  by  saying         *  ^  ***** 

We  have  approved  the  scbedaie  ot  rates  to  Georgia  and  we  have  nothing  to 

Decame  we  have  approved  these  rates  as  maximum  allowable  wtes.  ' 

hP^"fn^fn  1"°"^'"^  ^r'  ^''ff^'-^nce  or  discrepancy  in  rates,  which  ha» 
been  found  upon  preliminary  investigation  to  b^  a  greate^  difference 

Sii^^^iSL"^^^^^  -^^^^^  *  is  created  ^ 

^dieir  desperation  the  citizens  of  the  Georgia  community  might 
£0  before  the  Alabama  State  commission-although  informally  of 
^^i'JT  ^^7  ^^^"i^^^have  no  legal  status  befSre  anothfr  Itate 
TOimnission— and  say,    Can  you  correct  this  evil  ?  "  The  Alabama 

Sfw^w'^?!.'*^.''  «"*^«"ty  t"  fi--  maximum  rates 

^aTJ^I''  ^k!?  ^  P'"^-"*  u""j"f*  discrimination,  but  only 
m  Alabwna.     (If  «iat  commission  hasn't  such  power,  we'll  suppo^ 

^  ^  *  Pf*^  .^^^^  *hem  authority  to  fix  maxi! 
mum  and  mimmum  ratea-that  is,  within  the  State  of  Alabama.) 

inZ^^t  f^fwT  ^  "^^^  all  the  power  and  au- 
thority that  the  legislatures  could  give,  they  are  compelled  to  telE 

^tHTP.^I!'«f  r'^i^        *^  «       ^hich  m^  t  be  dealt 

with  by  both  States  in  some  way  or  by  some  authority  repre^nti^ 


tlie  severrf  States  in  the  Union.  They,  as  one  State  agency,  couldnt 
Mirasent  but  just  one  State,  and  the  problem  is  more  than  a  1-btate 
iwobl^.  It  might  possib^  be  concerned  with  three  or  even  more 
tbtti  three  Stiites.  How  can  anybody  say  that  an  agency  with 
authority  over  affairs  in  one  State  is  going  to  deal  with  and  solve 
a  2-State  problem?  But  to  give  some  authority  properly  repre- 
Benting  these  two  States  the  power  does  not  mean  that  you  take  away 
from  either  of  these  State  authorities  any  power  that  they  may 
properly  exercise  wihin  the  State. 

Now,  in  the  less  complicated  case,  where  there  are  two  towns 
in  the  same  State  served  by  an  interstate  company,  with  sources  of 
production  both  within  and  without  the  State,  and  delivering  energy 
commingled  from  sources  within  and  without  the  State  in  different 
proportions  in  such  a  way  as  to  make  impossible  the  contention 
that  it  was  solely  an  intrastate  service,  there  is  also  necessarily 
involved  a  question  of  discrimination  as  between  the  two  States. 
How  can  this  problem  possibly  be  handled  by  State  commissions, 
and  how  can  anyone  contend  that  the  authority  int^ded  to  be 

fiven  the  Federal  commission  would  destroy  the  authority  thii  the 
tate  may  properly  wield  by  itself  ? 

The  Chaikman.  We  are  venr  much  obliffcd  to  3W1,  gentlemen, 
and  we  will  possibly  have  you  bai^  here  at  the  next  seflsioii  of  <3(m- 
gress  to  tell  as  iJl  MKNtt  it 

(Thereupon,  1^  IIM  oViedc  ik  m;/t^  committee  adjourned.) 
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